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08/31/2015
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08/31/2015

o

Memorandum in Support regarding 1 Petition, filed by National Labor Relations Board. (Attachments: # 1 Exhibit 1-Copies of
Decisions in Cases Cited) (Shearin, Lisa) Modified on 9/16/2015 to identify Exhibit 1.(Felder, J). (Entered: 08/31/2015)

08/31/2015

jwa

Proposed Order regarding 1 Petition, by National Labor Relations Board, (Shearin, Lisa) (Entered: 08/31/2015)

08/31/2015

Proposed Order regarding 1 Petition, Order to Show Cause by National Labor Relations Board. (Shearin, Lisa) (Entered:
08/31/2015)

08/31/2015

[353)

CERTIFICATE OF SERVICE by National Labor Relations Board regarding 4 Response, 3 Response, 1 Petition, 2
Memorandum in Support (Shearin, Lisa) (Entered: 08/31/2015)

09/16/2015

NOTICE TO COUNSEL - All counsel should file a Notice of Appearance pursuant to Local Civil Rule 5.2(a). Additionally,
counsel js reminded that all future filings must conform to this court's policies which require reflection of the case number on all
documents filed in this action. (Felder, J) (Entered: 09/16/2015)

09/16/2015

Notice of Appearance filed by Ashley L. Baoks on behalf of National Labor Relations Board, (Banks, Ashley) (Entered:
09/16/2015)

09/18/2015

I~

Notice of Appearance filed by Patricia L. Holland on behalf of Raleigh Restanrant Concepts, Ine.. (Holland, Patricia) (Entered:
05/18/2015)

09/18/2015

oo

Notice of Appearance for non-district by Allan S, Rubin on behalf of Raleigh Restaurant Concepts, Inc.. (Rubin, Allan)
(Entered: 09/18/2015)

10/02/2015

Motion Submitted to Chief Tudge James C. Dever IIL: regarding 1 PETITION for Application for Order Enforcing Subpoena
Duces Tecum filed by Petitioner National Labor Relations Board. (Jenkins, C.) (Entered; 10/02/2015)

10/06/2015

Consent MOTION for Extension of Time to File Response/Reply as to 1 MOTION filed by Raleigh Restaurant Concepts, Inc..
(Attachments: # 1 Text of Proposed Order) (Holland, Patricia) (Entered: 10/06/2015)

10/07/2015

Motion submitted to Chief Judge James C. Dever III: regarding 9 Consent MOTION for Extension of Time to File Response to
1 PETITION for Application for Order Enforcing Subpoena Duces Tecum, (Downing, L.) (Entered: 10/07/2015)

10/08/2015

10 | ORDER granting 9 Motion for Extension of Time to File Response/Reply. Respondent shall have up to and including October

20, 2015, within which to file its Response. Signed by Chief Judge James C, Dever IIT on 10/8/2015, (Jenkins, C.) (Entered:
10/08/2015)

10/16/2015

11 i Notice of Appearance for non-dign-ict by Edward M. Cherof on behalf of Raleigh Restaurant Concepts, Inc.. (Cherof, Edward)

(Entered: 10/16/2015)

10/20/2015

Memorandum in Opposition regarding 1 MOTION Application for Order Enforcing Subpoena Duces Tecum filed by Raleigh
Restaurant Concepts, Inc.. (Attachments: # 1 Index of Exhibits, # 2 Exhibit 1 - Complaint, # 3 Exhibit 2 - Position Statement, #
4 Exhibit 3 - Entertainment Lease, # 5 Exhibit 4 - Motion io Dismiss or to Compel Arbitration, # 6 Exhibit 5 - Order, # 7 Exhibit
6 - NLRB Charge, # 8 Exhibit 7 NLRB Amended Charge, # 9 Exhibit NLRB Subpoena, # 10 Exhibit 9 - Respondent's Petition
o Revoke, in Part, Subpoena Duces Tecum, # 11 Exhibit 10 - Board Order, # 12 Exhibit 11 - Motion to Fold in Abeyance)
(Cherof, BEdward) (Entered: 10/20/2015)

10/20/2015

Certificate of Service filed by Raleigh Restaorant Concepts, Inc. regarding 12 Memorandum in Opposition,, Amended. (Cherof,
Edward) (Entered: 10/20/2015)
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10/23/2015 Notice to Counsel for the defendant: Pursuant to 7.1 of the Federal Rules of Civil Procedure and Local Civil Rule 7.3, all parties
shall file a financial disclosure statement. A negative statement is required if a party has no disclosures to make, The disclosure
statement must be on a form provided by the clerk. This form is available at the clerk's office and on the court's website.
(Jenkins, C.) (Entered: 10/23/2015)

10/26/2015 | 14 | Financial Disclosure Statement by Ralsigh Restaurant Concepts, Inc, identifying Corporate Parent Family Dog,LLC, Corporate
Parent VCG Holding Corporation for Raleigh Restaurant Concepts, Inc... (Holland, Patricia) (Entered: 10/26/2015)

10/28/2015  }15 | Financial Disclosure Statement by National Labor Relations Board. (Banks, Ashley) (Entered: 10/28/2015)

10/28/2015 NOTICE OF DEFICIENCY regarding 15 Financial Disclosure Statement - Counsel failed to attach a certificate of service
pursuant to Fed. R. Civ. P. 5(d) and Section F(3) of the Court's CM/ECF Electronic Policiesand Procedures Manual, Counsel
should file a separately captioned certificate of service using the appropriate event located under the 'Civil Events - Service of
Process’ category. (Tripp, S.) (Entered: 10/28/2015)

10/28/2015 | 16 | Certificate of Service filed by National Labor Relations Board regarding 15 Financial Disclosure Statement . (Banks, Ashley)
(Entered: 10/28/2015)

11/17/2015 Remark: 12 Memorandum in Opposition regarding 1 MOTION Application for Order Bnforcing Subpoena Duces Tecum
submitted to Chief Tudge Dever. (Jenkins, C.) (Entered: 11/17/2015)

12/21/2015 | 17 | ORDER regarding 1 PETTTION for Application for Order Enforcing Sxﬁwpoena Duces Tecum. The court ORDERS each party to
file a supplemental brief regarding what effect, if any, the Fifth Circuit opinion has on this case by January 8, 2016, Each brief
shall not exceed ten pages. Counsel should read order in its entirety for additional information. Signed by Chief Tudge James C.
Dever III on 12/21/2015. (Jenkins, C.) (Entered: 12/21/2015)

01/08/2016 | 18 | RESPONSE in Opposition regarding 1 MOTION Supplemental Brief filed by Raleigh Restaurant Concepts, Inc.. (Cherof,
Edward) (Entered: 01/08/2016)

01/08/2016 | 19 | Notice filed by Raleigh Restaurant Concepts, Inc. regarding 18 Response in Opposition to Motion Atiachment I - Murphy Oil v.
NLRB. (Cherof, Edward) (Entered: 01/08/2016)

01/08/2016 | 20 | RESPONSE in Support regarding 1 MOTION Supplemental Brief filed by National Labor Relations Board. (Attachments: # 1
Exhibit Case Law 1, # 2 Exhibit Case Law 2, #3 Exhibit Case Law 3) (Banks, Ashley) (Entered: 01/08/2016)

01/12/2016 Remark: 18 RESPONSE in Opposition, 19 Notice, and 20 RESPONSE in Support submitted to Chicf Judge James C. Dever IIL.
(Jenkins, C.) (Entered: 01/12/2016)

06/10/2016 | 21 | Memorandum in Support of 4pplication for Order Enforcing Subpoena Duces Tecum filed by National Labor Relations Board,
(Attachments: # 1 Exhibit Referenced Case Law) (Banks, Ashley) (Entered; 06/10/2016)

06/14/2016 Remark: Supplemental Memo 21 submitted to Chief Judge Dever. (Briggeman, N.) (Entered: 06/14/2016)

06/20/2016 22 | RESPONSE regarding 21 Memorandum in Support filed by Raleigh Restaurant Concepts, Inc.. (Attachments: #1 Exhibit A -
Cellular Sales of Missouri, LLC v. NLRB, # 2 Exhibit B - Marcus Group, LLC v. NLRB) (Cherof, Edward) (Entered:
06/20/2016) )

08/12/2016 23 | ORDER granting 1 Petition for Enforcmenet of Subpoena. Signed by Chief Fudge James C. Dever I on 8/11/2016,
(Briggeman, N.) (Entered: 08/12/2016)

09/08/2016 | 24 | Notice of Appeal filed by Raleigh Restanrant Concepts, Inc, as to 23 Order on Motion for Miscellaneous Relief, Filing fee,
receipt number 0417-3820645. (Holland, Patricia) (Entered: 09/08/2016)

05/08/2016 | 25 | MOTION to Stay Enforcement of Order filed by Raleigh Restaurant Concepts, Inc.. (Attachments; # 1 Text of Proposed Order)
(Cherof, Bdward) (Entered: 09/08/2016)

09/08/2016 26 : Memorandum in Support regarding 25 MOTION to Stay Enforcement of Order filed by Raleigh Restaurant Concepts, Inc..
(Attachments: # 1 Attachment 1 - Lewis v. Epic Systems Corp, # 2 Attachment 2 - U.S. v, B & D Vending, # 3 Attachment 3 -
Patterson v. Raymours Fumniture Co, # 4 Attachment 4 - Knight v. Rent-A-Center East, # 5 Attachment 5 - Coastal Sunbelt
Produce v, NRLB) (Cherof, Edward) (Entered: 09/08/2016)

09/08/2016 ;27 | Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals regarding 24 Notice of Appeal. (Txipp, S.)
(Entered: 09/08/2016) '

09/09/2016 | 28 | US Court of Appeals Case Number 16-2036 (T. Fischer, Case Manager) as to 24 Notice of Appeal filed by Ralejgh Restaurant
Concepts, Inc. (Tripp, S.) (Entered: 09/09/2016) .

09/16/2016 | 29 | Notice of Appearance for non-district by Michae] P. Ellement on behalf of National Labor Relations Board, (Ellement, Michael)
(Entered: 09/16/2016)

09/20/2016 | 30 | Notice of Appearance filed by Michael P. Ellement on behalf of National Labor Relations Board. (Ellement, Michael) (Entered:
09/20/2016) ;

09/27/2016 |31 { RESPONSE in Opposition regarding 25 MOTION to Stay Enforcement of Order filed by National Labor Relatioris Board,

. (Attachments: # 1 Exhibit Patterson Case, # 2 Exhibit Technocrest Decision, # 3 Exhibit Technocrest Brief) (Ellement, Michael)
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

NATIONAL LABOR RELATIONS BOARD
Applicant
v.

RALEIGH RESTAURANT CONCEPTS, INC.
d/b/a THE MEN’S CLUB OF RALEIGH

Respondent

APPLICATION FOR ORDER ENFORCING SUBPOENA DUCES TECUM.

The National Labor Relations Boatd, herein called the Board, an administrative agency of
the Federal Government, applies to this Court for an order compelling compliance with a
subpoena duces tecum that the Board issued and served on Respondent Raleigh Restaurant
Coneepts, Inc. d/b/a ﬁe Men's Club of Raleigh. This application is made under Section 11(2) of
the National Labor Relations Act, as amended (29 U.S.C. 151 et seq.), (herein the Act). In

support of this application the Board states as follows:

a. This Court has jurisdiction of the subject matter of the proceeding and of Respondent by
virtue of Section 11(2) of the Act (29 U.S.C. 161(2)). The subpoena was issued fo the
Custodian of Records of Respondent and Respondent is a domestic corporation chartered
under the laws of the United States and licensed to do business in the State of North
Carolina, with an office at 3210 Yonkers Road, Raleigh, NC 27604. Respondent is
engaged in business in this district.

" b. The Board has issued Rules and Regulations, herein called the Rules, governing the

conduct of its operations. The Rules have been published in the Federal Register (24 F.R.

1
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C,

9095), as provided for in the Administrative Procedute Act (5 U.S.C. §552), This Court
may take judicial notice of the Rules by virtue of 44 U.S.C. 1507.

This application arises during the investigation of an unfair labor practice charge
currently pending before the Board pursuant to Section 10(b) of the Act. Charging Party
Leslie Holden, by her attorney Beatriz Sosa-Morris of Kennedy Hodges LLP, filed and
amended the unfair labor practice charge in Case 10-CA-145882. The charge alleges that

Respondent Raleigh Restaurant Concepts, Tnc, d/b/a The Men's Club of Raleigh violated

Section 8(a)(1) of the Act by maintaining policies including a Mandatory Arbitration »

provision a'nd Class and Collective Action Waiver and by seeking to enforce a waiver of
the right to mediate and arbitrate employment and Fair Labor Standards Act (FLSA)
disputes on a collective basis and to join a collective action pursuant to the FLSA, 29
U.S.C. 216(b) against employees, Copies of the charge and amended charge are attached
as exhibits A and B, respectively. Charging Party Leslie Holden, by her attotney Beatriz
Sosa-Morris of Kennedy Hodges LLP, prepared and filed the chargé and amended
charge, and the Region served them consistent with the requirements of Section 10(b) of
the Act and of Sections 102.9, 102,10 and 102,14 of the Rules.

In connection with the investigation of the unfair labor practice charges, which Board
Agents of Region 10, Subregion 11 (herein called the Region) are conducting, and before
the Region decides the merits of the charges, the Board attempted to determine whether a
subset of individuals working at the Respondent’s facility are statutory employees,
Whether' Respondent’s Mandatory Arbitration provision and Class and Collective Action
Waiver is currently maintained, and if so, to which classifications of employees the

policy is applied. On March 13, 2015, the Region sent a letter to Respondent seeking

2
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information relevant to the charge, including information about the status of individnals
as employees, entertainer leases, and copies of all handbooks and work rules that apply to

employees at Respondent’s facility.

. On April 6, 2015, after receiving a partiél response to the Region’s March 13 letter, the

Region sent a second letter to Respondent seeking the information that had not been
provided, On April 17, 2015, Respondent refused to provide the requested informal;ion.

On April 30, 2015, the Region issued the subpoena duces tecum to Respondent seeking
information relevant to the issues in the charge. The subpoenas required Respondents'
Custodian of Records to appear and provide the subpoenaed documents on May 11, 2015,
or alternatively, to produce the requested documents by mail no later than May 11, 2015;
A copy of the subpoena is attached as Exhibit C. The issuance of this subpoena is
consistent with the requirements of Section 11(1) of the Act and Section 102.31(a) of the

Board’s Rules and Regulations.

. The Region served the subpoena on Respondent by addressing and sending it by certified

mail to the Custodian of Récords of Raleigh Restaurant Concepts, Inc., d/b/a The Men’s
Club of Raleigh, at the offices located at 3210 Yonkers Rd., Raleigh, NC 27604-3654,
Respondent acknowledged receipt of the subpoena on May 5, 2015. Service and receipt
complied w1th Section 11(4) of the Act and Section 102,113 of the Board’s Rules and
Regulations, 29 C.F.R. 102.113. A copy of the return post office receipt is attached as

Exhibit D,

. On May 7, 2015, Respondent filed Respondent's Petition To Revoke, In Part, Subpoena

Duces Tecum Number: B-1-MBDR2V, in which it objected, both generally and

specifically, to providing the information requested pursmant to the subpoena.

3
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Respondent did not appear or produce documents on May 11, 2015, On May 22, 2015,
the Region served Respondent with its Opposition to the Petition to Revoke, and referred
the Petition to Revoke to the National Labor Relations Board. A copy of the Region’s

Order Referring the Petition to Revoke to the Board, including the Petition to Revoke and

the Opposition to the Petition to Revoke, is attached as Exhibit E.

On July 20, 2015, the Board issued an order denying the petition to revoke subpoena

duces tecum B-1-MBDR2V. A copy of the Board’s Order is attached as Exhibit F. On

Angust 17, 2015, Respondent conﬁnned that it would not comply with the Board’s order. -

The failure and refusal of Respondents to appear and providé documentary evidence in

obedience to the subpoena, which is related to the matters under inves;tigaiion in tjle

proceedings before the Board, constitutes contumacious conduct and/or a refusal to obey
the subpoenas within the meaning of Séction 11(2) of the Act, Furthermore, Respondents'
conduct is preventing the Board from carrying out its duties and functions under the Act,

. In view of Respondents' contumacious conduct, the Board requests:

1. That an Order to Show Cause issue, directing Respondent to appear before this Court
on a date specified in the Order, and to show cause why an Order should not issue
requiring them to appear before a Board Agent in Board Case 10-CA-145882, such
appearance to be on a date fixed by the Court, or at such date, time and place ‘as the
Board Agent may designate, and there and then to provide documents relevant to the
matters under investigation in the proceedings before the Board;

2. After considering arguments in response to the Order to Show Cause, that this Court
issue an Order requiring the Respondent to appear before a Board Agent, at a date,

time and place to be fixed by the Court or at a date, time and place to be fixed by the

4
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Board Agent, and for Respondents to provide documents and answer any and all

questions relevant to the

Board; and

matters undet investigation in the proceedings before the

3, That the Applicant, National Labor Relations Board, have such other and further

relief as may be necessary and appropriate.

Signed at Winston-Salem, North Carolina this 31% day of August, 2015.

National Labor Relations Board By:

Richard F. Griffin, Jr., Esq. General Counsel

Lisa R. Shearin, Deputy Regional Attorney

Region 10, Subregion 11, National Labor Relations Board
4035 University Parkway, Suite 200

Winston-Salem, North Carolina 27106

" lisa,shearin@nlrb,gov

13

(336) 631-5256
Fax (336) 631-5210
Nozth Carolina State Bar No, 17574

ok A

N _

Ashley L. Banks, Field Attorney

Region 10, Subregion 11, National Labor Relations Board
4035 University Parkway, Suite 200

‘Winston-Salem, North Carolina 27106
ashley.banks@nlrb.gov

(336) 631-5244

Fax (336) 631-5210

North Carolina State Bar No. 45363
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To Page4ofd ’ 2015-02-05 235821 (GMT) 17135231116 From: Gary Wohn
FORM EXEMPT UNDER 44U S 3512
INTERIEY UNITED STATES OF AMERICA I -
ronmn%gssm NATIONAL LABOR RELATIONS BOARD DO NOT WRITE IN THIS'SPACE
CHARGE AGAINST EMPLOYER Case Date Filed
INSTRUCTIONS: 10-CA~145882 2/6/15
Flle an arginal with NLRE § Tor tha reglen in which tha ailaged un{airiabor praci) 184 or Is oveunting.
1 _EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
8, Name of Employer b Tel No 919-250-9826
Raletgh Restaurant Concepls, Inc. dfb/a The Men's Club of Ralelgh
¢, CellNe,
{ FaxNo,
919-854-0044
d. Address (Streel, cily, stale, and ZIP code) ek A BB 2ot Holland ooVl
3210 Yonkers Road 1400 Crescent Green Ste. 215 fricia.holland @jacksonlewls. ]
Raleigh. NC 27604 Cary, NC 27518 patricia.holian @JE sonlewis,
. h, Number of warkeis emploved
over 1,000
1, Type of Establishmen! {faclary, mine, wholesaler, efc) | Identify principa) product or service
Enterfainment Club Entertainment club with exotic dancers |
k. Tha above-named employer has engaged In and Is In unfak Jabor pradices vithin the meaning of section 8(a), subseclions (1) and-{fist
subsaclions) of the: Natlonal Laber Relallons Acl, and lhese unfair jabor

practices are praclices affecling commerce within the meaning of the Acl, or these unfair labor practices are unfair practices affecting commerce
withinthemexning of the Ad and the Poslal ReorgamzalionAct

2 Basls of the Charge (selforlh & clear and concise sfalemen! of the facls constiluting the alleged unfair labor practices)
Since on or about August 12, 2014, the above-teferenced Employer has sought {o enforce & waiver of the fight (1) to

medlate/arbitrale employment/FLSA disputes on a collactlve baslis; and (2) to Join a callective action pursuant fo the FLSA,
29 U.S.C, 216(b), against Leslie Holden, In violation of the NLRB decisions D.R Horton, 357 NLRB No. 184 (January
2012), and Murphy Oif USA, Inc., 361 NLRB No. 72 (October 2014).

The Employer has sought to enforce a waiver of Ms, Holden's NLRA right to pursue collectively pursue
litigation In all forums judicial and arbitral, ‘ .

3. Full name of parly fillng charge (if lsbor organization, give full name, including bcal name and number)

Leslie Hol&en.

4a, Address (Street and number, sily, state, and 2IP code) 4, Tel, No 919-807-77742
Marietta, GA 30067 e, GellNo.
4d FaxNo
4e, e-Mall
&, Full neme of { or int ional labor organlzalion of which 1l Is an affliale or constituent untl {fo b filled iy when charge Is filed by a Jabor
organszalion)
/
B DECLARATION Tel No
1 dociaro that  have read the above charge and that she siatomanis are yue fo tho best of my knowlodge and baiiof 713-523-0001
. . 0 C
By é L“““"{“‘"”' Beatriz Sosa-Morrls Mz, Wany, Cal No
{Souslars of represenlaive of person making charge] (FriniAypa name and fille or offa, A any] -
g FaxNo7{3.523-1116
2512015 e-Mail
address.? 11 Wesl Alabama St. Housfon, TX 77008 ~—@i—— | bsosamorris@kennedyhodges.cc
WILLFUL FALSE STATEMENTS DN THIS CHARGE CAN BE PUNISHED BY FINE AN INMPRISONMENT (U,5. CODE, TITLE 18, SECTION 1001)

PRIVACYACTSTATEMENT
Sokctatian of tha mnformation on this farm 1s awhaized by Ihe Nationat Labor Rofations Act (NLRA), 20U S C § 151 af seq The prnclpaluse of the mionmation 15 10 assist
the Nationa! Labor Refallons Board (NLRB) In processig unfair fabur practice and relaied prococdings or gation. The coutine uses for the Infoimaiton am fully sot forth in
the Fdotal Regisier, 71 Fed Reg, 74942.43 (Doe 13, 2008) The NLRB will further expiain these uses upon requesl Discloswre of this information fo the NLRE 15
veluntary; however, fallure o supply the information will cause the NLRB to doeline fo invoke s procosses

FEB-B5-201 5 Cisg5:15-cv-00438-D (Regument 1-1 Filed 08/314k; Page20f2 ;g4

JAD00011




Exhibit B

Case 5:15-cv-00438-D Document 1-2 Filed 08/31/15 Page 1 of 2

JAD00012




1 16-2036— Doc:-13 Filed-10/19/2016 P

=
()]
©

=
N
(]
0}

Er

FORM EXEMPT UNDER 44 U,5,03642
INTERNET UNITED STATES OF AMERICA
FORM 2:4_33&501 NATIONAL LABOR RELATIONS BOARD DO NOT WRITE IN THIS SPACE
CHARGE AGAINST EMPLOYER Case Date Filed
INSTRUCTIONS: 10-CA-145882

Fiie an oﬂglnal with NLRB Reglonal Director forthe reglon in which the allaged unfalr Isbor pracﬂu; occurred or Is oecurring.
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
a. Name of Employer b. Tel.No. 949 250-9826

Raleigh Restaurant Concepts, Inc: d/b/a The Mens Club of Raleigh

¢, Cell No.

f. FexNo. g19.854-0044

d. Address (Streef, cily, state, and ZIP cods) e. Employer Representative .

3210 Yaonkers Road Jackson Lewls P.C. g, e-Mall-

Raleigh, NC 27604 1400 Crescent Green Street, Suite pairicla.holland@jacksonlewls
215. ; h. Number of warkers employed
Cary, NC 27518 1000

|. Typa of Establishment (faclary, mine, wholesalsr, elc.) J. Identify principal product or service

Entertainment Club _ Entertainment club with exofic dancers

k. The above-named employer has engaged in and s engaging in unfalr labor practices within the meaning of secfion 8 a), subsections 1) and (st

subseotiors) of the National Labor Refations Ad, and these unfalr labor

' practices are practices affecting commerce within the meaning of the Act, ar these unfalr labor practices are unfalr practices affecting commerce
within the meaning of the Act and the Postal Reomganization Act. .

2. Basis of he Charge (set forth a clear and conclse statement of the facts conslituting the alleged unfalr labor practices)
Since on or about August 2014 and continuing to the present, the Emplayer has maintained policles Inciuding a Mandatory
Artitration provision and Class and Collective Action Waiver.

Since on or about August 12,2014, the above-referenced Empioyer has sought to enforce a waiver of the right (1) to
mediaie/arbitrate smployment/FLSA disputes on a collective basis; and (2) to join a collective action pursuant to the FLSA,
29 U.8.C. 216(b), against Leslie Holden, in violation of the NLRB decisions D.R Horton, 357 NLRB No. 184 (January
2012), and Murphy Oll USA, Inc., 361 NLRB No. 72 (Oclober 2014).The Employer has sought fo enforce a waiver of Ms,
Halden s NLRA right fo pursue collectively pursue lifigation in all forums judicial and arbifral.

3, Fujl name of party filing charge (if Jlabor organization, give full name, Including local name and numbei)

Leslie Holden
4 . Address (Streef and number, ol sate, and ZIP cods) 4. Tel. No. g0 o0 77
C 45, Cell No,
Alanta, GA 30313
4d. FaxNo,
Te, ol

5. Fujllz name of nafional or International labor organtzation of which it Is an affillate or constituent unit (fo be fled in when charge is filed by a labor
orgenization)

: 6. DECLARATION Tel, No.

| declare iat Lhave read the above cherge and thal the statements are true to the best of my knowledge and bellef, 713-523-0001

- - C L

By’ . Jood ‘(“"“_ Beatriz Sosa-Morris Offte, f any, Cell Ne

(slgnature of represenistive or parson making chergs) rini/l d title or office, If
(Pt nems el or e, em) FaxNo. 743 5231116
e-Mail
04/29/2015
Adiress 711 West Alabama St. Houston, TX 77006 4 (dete) bsosamomis@kennedyhodges.c

WILLFUL EALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)
PRIVACY ACT STATEMENT
Sulifiation of the Information on this form Is authorizad by the Naefional Labor Relations Act (NLRA), 28 U.S.C. § 151 ef seq. The princlpal usa of tha Information s fo assist
the National Labor Relations Board (NLRB) In processing unfalr labor practics and related proceedings or tigation. The routine uses for the Information are fully set forth in

vt ks 5 R P M e T R W A e Dy laifere Bfip homafen (o o MRS
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FORM NLRB-31

SUBPOENA DUCES TECUM

UNITED STATES OF ANMERICA
NATIONAL LABOR RELATIONS BOARD
Custodian of Records
Raleigh Restayrant Concepts, Inc.
d/b/a The Men’s Club of Raleigh
3210 Yonkers Rd.
To  Raleigh, NC 27604-3654

Asrequestedby ASHLEY L. BANKS, on behalf of the General Counsel

whose addressis 4035 University Pkwy Ste 200, Winston Salem, NC 27106-3275

(Street) (City) {State) (ZIP)
YOU ARE HEREBY REQUIRED AND DIRECTED TO APPEAR BEFORE _the Regionai Director ot his/er designee

of the National Labor Relations Board

at 4035 University Pkwy Ste 200

inthe City of _ Winston Salem, NC

on May 11,2015 ) at  10:00 am. or any adjourned
‘Raleigh Restaurant Concepts, Inc. d/b/a The Men's Club of Raleigh

ot rescheduled date to testify I~ 10-CA-145882 -
' (Case Name and Number) .

And you are hereby required ta bring with you and produce at sald time and place the following books, records,
correspondence, and documents:

SEE ATTACHMENT

If you do not intend to comply wilh the subpoena, within § days (excluding intermediate Saturdays, Sundays, and holldays) after the date the subpoena
Is recelved, you must petifion in wrifing 16 revoke the subpoena. Unless flled through the Board's E-Flling system, the pefition lo revoke 'must be

. received on or before the official closing time of tha recelving office on the last day for filing. If filed through the Board's E-Flling systern, it may be filed
up lo 11:58 pm In the local time zone of the recelving office on the last day for flling. Prior lo a hearing, the petition to revoke should be filed with the
Reglonal Director; during a hearing, it should be filed with the Hearing Officer or Administrative Law Judge conducting the hearing. See Board's Rules
and Regulations, 29 G.F.R Section 102.31(b) (unfair labor practice proceedings) andlor 29 C,F.R, Section 102.65(c) (representation proceedings) and
28 C.FR Section 102.111(a)(1) and 102.111(b)(3) (time computation). Failure to follow these rules may sesult in the loss of any ablilly to raise
objections to the subpoena in coust.

Under the seal of the Natlonal Labor Relatlons Board, and by direction of the
B-1-MBDR2V Board, this Subpoena is .
Issued at Winston Salem, NC

Dated:  04-30-15

A

Chaiman, National Labar Relalions Board

NOTICE TO WITNESS, Witness fees for altendance, subsisience, and mlieags under this subpoena are payable by the party at whose request

the witness Is subpoenaed, A witness appearing at the request of the General Counsel of the Natlonal Labor Relations Board shall submit this .

subpoena with the voucher when cleiming reimbursement,

PRIVACY ACT STATEMENT -

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 28 U.S.C. § 151 ef seq. The principal use of the
informationis 1o assist the National Labor Relations Board (NLRB) in processing representation andfor unfair labor practice proceedings and related
proceedings o liligation. The routine uses for the information are fully set forth in the Federal Regisler, 71 Fed. Reg, 74942-43 (Dec, 13, 2006). The
NLRB will further explain these uses upon request, Disciosure of this information to the NLRB Is mandatory in that failure to supply the information may

cause the NLRB to seel(@pfaree it SbeysCO B8 @esttment 1-3 Filed 08/31/15 Page 2 of 5
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ATTACHMENT

a,

e.

DEFINITIONS AND INSTRUCTIONS

“Document” means any existing ptinted, typewritten or othetwise recorded material
of whatever character, records stored on computer or electronically, records kept on
microfiche or written by hand or produced by hand and graplhic material, including
without limitation, checks, cancelled checks, computer hard drives, discs and/or files
and all data contained: therein, computer printouts, E-mail communications and
records, any marginal or “post-it” or “sticky pad” comments appearing on or with
documents, licenses, files, letters, facsimile transmissions, memoranda, telegrams,
minutes, notes, contracts, agreements, transcripts, diaries, appointment books, reports,
records, payroll records, books, lists, logs, worksheets, ledgers, summaries of records
of telephone conversations, summaries of* records of personal conversations,
interviews, meetings, accountants’ or bookkeepers’ work papers, records of meetings
or conference reports, drafts, work papers, calendars, interoffice communications,
financial statements, inventories, news reports, periodicals, press releases, graphs,

charts, advertisements, statements, affidavits, photographs, negatives, slides, disks,

reels, microfilm, audio or video tapes and any duplicate copies of any such material in

. the possession of, control of, or avaijlable to the subpoenaed party, or any agent,
representative or other person acting in cooperation with, in concert with or on behalf
of the subpoenaed party.

“Employer” means Raleigh Restaurant Concepts, Inc. d/b/a The Men's Club of
Raleigh.

“Employer’s facility” means the facility located at 3210 Yonkers Road, Raleigh,
North Carolina. ‘

“Person” or “persons” means natural persons, corporations, limited liability
companies, partnerships, sole proprietorships, associations, organizations, trusts, joint
ventures, groups of natural persons or other organizations, or any other kind of entity.

“Period covered by this subpoena” means the period from July 1, 2014, through the
present and the subpoena seeks only documents from that period unless another
period is specified. This subpoena request is continuing in character and if additional
responsive documents come to your attention after the date of production, such
documents must be promptly produced.

Any copies of documents that are different in any way from the original, such as by
interlineation, receipt stamp, notation, or indication of copies sent or recetved, are
considered original documents and must be produced separately from the originals.

If any document covered by this subpoena contains codes or classifications, all
documents explaining or defining the codes or classifications used in the document
must also be produced.

Case 5:15-cv-00438-D Document 1-3 Filed 08/31/15 Page 3 of 5
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. Blectropically stored information should be produced in the form or forms in which it

is ordinarily maintained or in a reasonably usable form or forms.

All documents produced purs{xant to this subpoena should be presented as they are
kept in the usnal course of business or organized by the subpoena paragraph to which
the document or set of documents is responsive.

This subpoena applies to documents in your possession, custody, or control.

., If a claim of privilege is made as to any document which is the subject of this

subpoena, a claim of privilege must be expressly made and you must describe the
nature of the withheld document, communication, or tangible thing in a manner that,
without revealing information itself privileged or protected, will enable an assessment
of the claim to be made.

Unless otherwise stated, this subpoena does not supersede, revoke or cancel any other
subpoena(s) previously issued in this proceeding,

Case 5:15-cv-00438-D Document 1-3 Filed 08/31/15 Page 4 of 5
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DOCUMENTS TO BE PRODUCED

1. All entertainment leases signed by individuals who worked at the Employer’s facility

during the period covered by this subpoena.

. To the extent-that ail versions of the entertainment leases identified in Request #1 are
identical (except for the named individual who signed the lease), in leu of providing
copies of all leases signed by individuals, for the period covered by the subpoena,
provide:

a) a singk copy of each version (if the provisions of the lease differ) of
entertainment leases signed by individuals who worked at the Employer’s
facility; and

b) a list of names for all individuals who signed the respective version of the
entertainment lease, the date their lease was executed, and the duration
period of their lease.

. Documents, including employee handbooks and company guidelines, that show all
work rules, policies, or other conditions of employment in effect for all individuals at
Employer’s facility, excluding supervisors and managerial employees, during the
period covered by this subpoena, including documents showing any changes to the
rules, the effective dates of any such changes, and-a description or staternent of the
changes, that require;

a) the mandatory arbitration of all controversies, claims, and/or disputes
atising between the Employer and individuals who worked at the
Employer’s facility;

b) that individuals waive their right to litigate, in a court of law, all
controversies, claims, and/or disputes arising between the Employer and
individuals who worked at the Employer’s facility; and

¢)  -thatindividuals who worked at the Employer’s facility waive their right to

class and collective action for any and all controversies, claims, and/or
disputes arising out of their work at the Employer’s facility,

Case 5:15-cv-00438-D Document 1-3 Filed 08/31/15 Page 5 of 5
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UNITED STATES GOVERNMENT

| NATIONAL LABOR RELATIONS BOARD

Region 10, Subregion 11

4036 University Pkwy Ste. 200
Winston Salem, NC 271086-3275
Agency Website: www.nirb.gov
Telephone; (336)631-5201

Fax: (336)631-5210

May 22, 2015

M. William B. Cower, Solicitor
Office of the Solicitor

National Labor Relations Board
1099 14th St. NW

‘Washington DC 20570

* Via electronic mail to: solicitor@nlcb.gov

Re:  Raleigh Restaurant Concepts, Inc. d/b/a The
Men's Club of Raleigh
Case 10-CA-145882
Dear Solicitor Cowen:
Pursuant to OM 11-70, please find enclosed the following materials relative to Region
10, Subregion 11's investigative Subpoena Duces Tecum No. B-1-MBDR2YV and the Employer's
Petition to Revoke, in part, Subpoena Duces Tecum No. B-1-MBDR2V:

1. Regional Direcior's Order Referring the Employer's Petition to Revoke, in part,
Subpoena Duces Tecum No, B-1-MBDR2V. (Pstition to Revoke attached)

2. Opposition to the Petition to Revoke with attachments, including a copy of the
Charge, the First Amended Charge, Investigative Subpoena Duces Tecum No. B-1-
MBDR2V; and proof of service.

Thank you for your assistance in this matter.

cerely,

Clande T. Ha:rell Jr. §\
Regional Director

cc:  Edward M. Cherof, Esq.
cherofe@jacksonlewis.com

Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 2 of 40
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 10, SUBREGION 11

RALEIGH RESTAURANT CONCEPTS, INC.
D/B/A THE MEN'S CLUB OF RALEIGH

and Case 10-CA-145882
LESLIE HOLDEN, an Individual

ORDER REFERRING EMPLOYER’S PETITION TO REVOKE, IN PART,
SUBPOENA DUCES TECUM NO. B-1-MBDR2V TO THE BOARD

On May 7, 2015, Counsel for the Employer filed with the Regional Director a Petition to
Revoke, in part, Subpoena Duces Tecurn No. B~i~MBDR2V.

IT IS ORDERED, pursuant to Section 102.3 l(b) of the Board's Rules and chuIéﬁons,
that the Petition is hereby referted to the Board for ruling.

Dated: May 22, 2015
Claude T, Harrell Jr.
Regional Director

National Labor Relations Board
Region 10, by

i

Scott C. Thompson
Officer-In-Charge

National Labor Relations Board
Subregion 11

4035 University Pkwy Ste 200
Winston Salem, NC 27106-3275

Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 3 of 40
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 10, SUBREGION 11

RALEIGH RESTAURANT CONCEPTS, INC.
D/B/A THE MEN'S CLUB OF RALEIGH

and Case 10-CA-145882
LESLIE HOLDEN, an Individual

AFFIDAVIT OF SERVICE OF: Order Referring Petition to Revoke, in parf, Subpoena
Duces Tecum No. B-1-MBDR2V, dated May 22, 2015.

I, the undersigned employee of the National Labor Relations Boatd, being 'duly sworn, say that
on May 22, 2015, I served the above-entitled document(s) by regular mail and e-mail upon the
following:. .

Edward M. Cherof, Esq.
Jackson Lewis P,C.

1155 Peachtree St NE Ste 1000
Atlanta, GA 30309-3630
cherofe@jacksonlewis.com

May 22, 2015 Scott C. Thompson, Designated Agent of NLRB

Date Name :

/s/ Scott C. Thompson

Signature

Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 4 of 40
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
SUBREGION 11

RALEIGH RESTAURANT CONCEPTS,
INC. d/b/a THE MEN’S CLUB OF
RALEIGH

Case no. 10-CA-145882

RESPONDENT’S PETITION TO REVOKE, IN PART,
SUBPOENA DUCES TECUM NUMBER: B-1-MBDR2V

‘Raleigh Restaurant Concepts, Inc, d/b/s/ The Men’s Club of Raleigh (“Company”
or “Respondent™) pursuant to Section 102,31 (b) of the National Labor Relations Board Rules

and Regulations, hereby petitions to revoke, in part, Subpoena Duces Tecum No. B-1-MBDR2V

~

for the reasons set forth below.

INTRODUCTION
On April 30, 2015, Respondent was served with a Subpoena Duces Tecum No, B~

1-MBDR2YV (the “Subpoena”), attached hereto as Exhibit A. In the above-referenced Case
(“Case”) Charging Party’s allegations are as follows:

Since on or about August 2014 and continuing to the present,
[Respondent] has maintained policies including a Mandatory
Arbitration provision and Class and Collective Action Waiver,
Since on ot about August 12, 2014, the above-referenced
[Respondent] has sought to' enforce a waiver of the right (1) to
mediate/arbitrate employment/FLSA disputes on a collective basis;
and (2) to join a collective action pursuant to the FLSA, 29 U.S.C.
216(b), against Leslie Holden, in violation of the NLRB decisions-
D.R. Horton, 357 NLRB No. 184 (Janmary 2012), and Murphy Oil
TUSA, Inc,, 361 NLRB No. 72 (October 2014). The [Respondent]
has sought to enforce a waiver of Ms, Holden 8 NLRA right to
pursue collectively pursue Htigation in all forums judicial and
arbitral,

Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 5 of 40
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Charge Case 10-CA-145882. The Subpc;ena contains three paragraphs requesting documents
and /or other information. Based on the nature of the Charge, the facts relevant to the Charge,
and applicable law, rules, and regulations, the Company hereby submits this Petition to Revoke
the Subpoena,

GENERAL OBJECTIONS

1.
The Company offers general 6bj sctions to producing any of the requested
documents which are not relevant to the allegations raised in the Amended Charge, Documents
sought by Subpoena Duces Tecum in an NLRB investigation must be relevant to an issue taised

in the Charge, See NLRB Rules and Regulations, § 102.31(b); Dow Chemical Co. v. Allen, 672

F.2d 1262, 1268 (7th Cir. 1982) (“relevancy of an adjudicative subpoena is measured against the

charges specified in-the complaint®) [citations omitted}; Federal Trade Commission v. Anderson.

631 F.2d 741, 746 (D.C. Cix. 1979). The party requesting the documents has the burden of
establishing their relevancy, See National Labor Relations Board v. Pinkcrtpn’s, Inc., 621 F.2d
1322 (6th Cir, 1980); Pinkerton's Inc,, 233 NLRB No. 39 (1977). To satisfy this burden, the

requesting party must provide evidence supporting its claim of relevancy, If the requesting party
fails to establishfhe relevancy of the information, the subpoena must be revoked. NLRB Rules
and Regulations, § 102,31(b).

In addition, Section 102.31(b) of the Board’s Rules and Regulations provides, in
relevant part, that upon a petition to revoke, “[the] Administrative Law Judge or the Board, as
the case may be, shall revoke the subpoena, if, 'in his opinion the evidence whose production is

required does not relate to any matter under nvestigation or in question in the proceedings or the

2
Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 6 of 40
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subpoena does not describe with sufficient partioularity the evidence whose production is

required, or if for amy othet reason sufficient in law the subpoena is otherwise invalid,”

The Company offets general objections to producing any of the requested
docutments to the extent that the Region invoked its subpoena powef for the imptoper putpose of

“initiating or expanding charges or investigations.” Allied Waste Services of Massachnsetts,

LLC and Max Alexander, Case 01-CA-123082, The Board has limited power to investigate a

Charge, 1d (“Secﬁoﬁ 11(1) of the Act limits the Board’s subpoena powet to a particular “matter
ﬁnder investigation or in question,’”). " The Board cannot initiate its own unfair labor practice
proceeding, 1d. The Board cannot expand an ongoing unfair labor practice procesding, Id (The
Board doeg not have “carte blanch to expand the charge as [it] might pIease; or to ignote it all
togeﬂaér"’) [citation omitted], Coﬂgress intentionally limited the Board’s investigatory poWers.

Id, Where the Board inyokes its subpoena power fo expand an ongoing investigation it does so

for an “improper purpose.” Id (“[]f the record revealed that the Region invoked our sybpoena

power to obtain employes handbooks or policy statements for the purpose of initiating or
expanding charges or investigations, this would be an ‘fmproper purpose’ that would warrant the
revocation of the subpoena,”) [emphasis added].
2

The Company offers genetal objections to producing amy of the requested
documents 1o the extent the Region seeks such documents for the purpose of investigating
whether the enforcement of class action watvers are unlawful under Section 7 of the Act. The
Supreme Court, as well as the Second, Fifth, Bighth, Ninth, and Eleventh Circuits haye explicitly
or implicitly rejected the Board’s position that class action waivers violate the Act, See

3
Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 7 of 40

JA0D0025




American Express Co. v. Italian Colors Restaurant, 133 S. Ct, 2304 (2013); CompuCredit v.
Greetrwood, 132 S. Ct, 665, 669 (2012); Walthour v, Chipio Windshield Repair, LLC, 745 F.3d

1326, 1336 (11th Cir, 2014) ) cert denied 134 S. Ct. 2886 (June 30, 2014); Richards v. Emnst &

Young, LLP, 744 F. 3d 1072, 1075, n,3 (Sth Cir. 2013) ), cett, derjed 135 S. Ct. 355 (2014);

D.R. Horton, Inc. v. NLRB, 737 F.3d 344 (Sth Cir, 2013) pet. for rehearing eh banc denied (Sth

Cir. No, 12-60031, Apr, 16, 2014); Owen v. Bristol Care, Inc,, 702 F,3d 1050 (8th Cir. Mo.

2013); Ithaca College v. NLRB, 623 F.2d 224, 228 (2d Cir, 1980), In the absence of n express
congressional command, the validity of a class action waiver is determined under the Federal

Arbitration Act (“FAA™), 9 U.S.C. § 1, et seq,

SPECIFIC OBJECTIONS

L
The entertainment leases referenced in Requcsf No, 1 of the Subpoena are
identical except for the named individuals who signed the lease, The Cormpany will produce
documents responsive to Request No. 2 a) of the Subpoena.
2
The Company will produce documents tesponsive to Request No. 2 a) of the
Subpoena. | .
3.
The Company objects to Request No, 2 b), which seeks a Hst of names for all
Individuals who signed the leage, the date each individuals lease was execuied and the duration
period of each lease, because such request seeks information that is not relevant to any issue
raised in the Atnended Charge, Neijther the name of all individuals who signed the entertainment
lease, the date on which such individuals executed the lease, nor the duration of that

4
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enterlainment lease is relevant {o the determination of whether entertaihers are employees or
independent contractors. Similarly, neither the name of the individuals who signed the
entertainment lease, the date on which such individuals executed the lease, nor the duration of
that entertainment lease is relevant to the determination of whether the enforcemenf of a class
action waiver contained within an entertainment lease violates Section 7 of the Act. The
Company further objects fo Request No, 2 b) to the extent that the Region seeks informaﬁox;; for
the purpose of investigating whether the enforcement of ¢lass action waivers are unlawful under
Section 7 of the Act. The Company has already provided the entire entettainment lease which
Charging Party and other entertainers sign, which includes the arbitration provision and class
action waiver in full. Finally, some entertainers work for only  day, and for short periods of
tirme, Thus, requiring the Company to provide a list of all entertainers over the applicable time
period is overly burdensome.

4.

The Cotpany objects to Request No. 3 to the extent that it seeks employes .

handbooks because such request seeks documents that are not relevant to any issue raised in the
Amended Charge. The Cotmpany did not provide entertainers with a copy of the employee
handbook. Entertainers are not employees. Employee handbooks that were never provided to
entertainers are not relevant to the issue of whether entertainers are employeeé or independent
contractors, Similarly, employee handbools that were never provided io entertainets are not
televant to the issue of whether the enforcement of a class action waiver within an entertainment
lease violates Section 7 of the Act. The Company further objects to Request No, 3 because it
seeks documents for the improper purpose of expanding or initiating an investigation, The

Company further objects fo Request No, 3 to the extent that the Region seeks information for the

5
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putpose of investigating whethet the enforcement of class action waivers are unlawful under
Section 7 of the Act. The Compatty further objects to Request No. 3 on the grounds that it does
not describe with sufficient particularity the evidence of which is required, The Company has
already provided the entire entertainment lease Whicﬁ Chiarging Party and other entertainers sign,
which includes the arbitration provision, the litigation waiver and class action watver in full.

For the forgoing reasons, the Compangy requests that Subpoena No, B-1-
MBDR2V be revoked, in part, as requested herein.

Respectfully submitted,

JACKSON LEWIS, P.C.

By &”C/ ‘7— kc
Edward M. Cherof
1155 Peachtree Street
Suite 1000
Atlanta, Georgia 30309-3600
Tele: 404-525-8200
Facsimile: 404-525-1173

Email: CherofE@jacksonlewis.com
COUNSEL FOR RESPONDENT

6
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CERTIFICATE OF SERVICE

I hereby certify that on May 7, 2015, I caused the foregoing RESPONDENT'S
"PETITION TO REVOKE, IN PART, SUBPOENA DUCES TECUM NUMBER: B-1-
MBDR2Y to be filed with the Regional Director, National Labor Relations Board, Subregion 11,

via electronie case filing at www.nlrb.gov.

I also certify that I caused a copy to be served via electronic mail and U,8. mail, postage-
prepaid, ‘u'pbn the following:

Ashley L. Banks, Esq, Ms, Leslie Holden
Field Attorney on behalf of

the General Counsel Atlanta, GA 30312
National Labot Relations Board

4035 University Parkway

Suite 200

Winston Salem, NC 27106-3275

Email; Ashley Banks@nlrb.gov

Todd R, Ellis, Esq, David W, Hodges, Esq,
Law Office of Todd Ellis, P.A. John A, Neuman,Fsq.
7911 Broad River Road, Suite 100 Kemedy Hodges, L.L.P.
Trmo, SC 29063 711 W, Alabama Strect
-Bmail: jodd@toddellislaw.com Houston, TX 77006

Email: dhodges@kennedyhodges.com
Email: jneurnan@kennedyhodges.com

£MC / JEC.

Bdward M. Cherof
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"UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

SUBREGION 11 Agency Webslie; www.nrb. gov
4035 Unlversity Plwy Ste 200 Telephohe:! (338)631-6201
Winston Salem, NC 27106-3278 Fax: (336)631-6210

Agent's Direct Dial: (336)631-5244
April 30, 2015

Bdward M. Cherof, Esq,

Jackson Lewls P.C.

1155 Peachiree St NE Sts 1000

Atlanta, GA 30309-3630

VIA EMAIL ONLY! cherofe@iacksonlewis.com

Re:  Raleigh Restaurant Coticepts, Ine, d/b/a The
Ment's Club of Raleigh
Case 10-CA-145882

Dear Mt, Cherof

Enclosed is a cowrtesy copy of an investipative subpoena duces tecum that has been
served on your client requiring production of cerfain items in cormection with the investigation
of Case 10-CA-145882. Please note that the subpoena paragraphs include requests for
dosumsnis, including the production of emails. When you produce the subpocnaed iters, please
be prepared to pravide the following information regarding production of the subpoenaed emails:

. Whose email was searched? I will expect a seatch of the email of all
" individuals (“vustodians™) who are most likely to possesd communications covered by the
subpoena.

- ‘What email was searched? For cach custodian’s mailbox, what folders,
erchives and document management systems wete searched? Did the search inchnde both
email stored on the Respandent’s server for its company email system, and email stored.
in personal folders and archives ont individuel computers? Did the soarch inchide email
hosted on third-parly service providers sueh as Google or Yahoo, including both
cotapany and personal accounts used by custodians for work-related communications?

. How was the search conducted? Who conducted the seatches, and what
search sofiware and/or search terms were used to Jocate emails?

For your convenience and in lieu of the enclosed subpoena duces tecum divecting you to
apperr and to prodoce -identified documents before the Regional Director of Region 10,
Subregion 11 in our Winston Salers Regional office, you may produce the required docnments
by sending them to my attention via United States Postal Service, UPS, Fed-Ex or.any other form
of defivery to the.above address for zeceipt no later than close of business oh May 11, 2015,

Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 13 of 40
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Raleigh Restanrant Concepts, [ne, dfb/a The -2 Aprl 30, 2015
Men's Club of Raleigh
Case 10-CA-145882

Please contact me at (336)631-5244, or by e-mail, eshley.banks@nirb.gov, if you have
any questions about the subpoena, Thank you in advance for yout coopetation,

Very fruly yours,

/s/ Ashley L. Banks
Ashley L. Banks
Field Attomey

Enclogutes

Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 14 of 40
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FORMNLRE-31

SUBPOENA DUCES TECUM

" UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

Custodian of Records
Ralelgh Restantant Concepts, Inc,
d/b/a The Men's Club of Raleigh
3210 Yonkers Rd,
To  Raleigh, NC 2_7604—3654

Asrequested by _ASHIEY L. BANKS, on behalf of the General Counsel

whose address s 4035 University Pkwy Ste 200, Winston. Salem, NC 27106-3275

(Strest) {Cly) State) @)
YOU ARE HEREBY REQUIRED AND DIRECTED TO APPEAR BEFORE _the Regional Direotot of hisher designee:

of the Natlonal Labor Relations Board

at 4035 University Pkwy Ste 200

Inthe City of _Winston Salem, NC

on May 11, 2015 at _ 10:00 am. . ot any adjourned

) Ralzigh Restaurant Concepts, Tne. d/b/a The Men's Club of Ralei
or rescheduled date fo tesfify n - _10-CA-145882

{Case Name and Number)
And yau are heraby required to bring with you and produce at eaid time and place the following books, recerds,
cottespondence, and documents;

SEE ATTACHMENT .

I you do hof Intand to semply vith the subposna, within § days {excloding htarmediats Salurdays, Sundays, and holidsys) after the dale the subpoana
* I8 raceived, you must petilion In writliig fa revoke te subposns, Unless filad through tha Board's E-Flling syslern, the pelllion to revoke must ba
rectlved an or bafore the officlal ¢lasing {ime of the recelving office on the fast day for flling. If flled thmugh the Board's EFlling system, # may be flled
up 16 44:58 pm In the Incal tie zone of the recelving office on Ihe last day for filing, Prior lg a heexing, the pelilon fo revolie sheuld ba filed with the
Reglonal Dimselor; durlng & hearing, It should be flled with the Hestlng Officer or Adminisirative Law Judye condurting the hearing, Sea Goard's Rulss
and Regulations, 28 C.F.R Secllon 102,31(0) (unfair labor praclics prossadings) andlor 28 C.F.R, Section 102.66{c) (rapresaniation proceadings) and
29 C,FR Seellon 102,144(a)(1) and 10Z111(b)(3) (fme compidation). Fallure io foflow these yuies may tesult In the foss of any abllly in yalse
objselons lo ths subposna In cour.

Under the seal of the National Labor Relatlons Board, and by direclion of the

B-1-MBDR2YV Board, this Subpoena is
\Issued gt Winston Salem, NG

Dated:  04-30-15

A=

Chevman, Natfona) Labioc Refailans Road

NOTIGE TO WITNESS, Wiiness fess for ajtandancs, sibsistence, and mileage undsr this subpoena are payabla by the parly at whoss request
Ihe wilnass |a subpoenmed, A witnese eppsaring at e request of the Genaral Countsl of the Nallonal Labor Relations Buerd shal] pubmit this
subipoans with the vaticher when dalming ralmburssment,

FRIVAGY ACT STATEMENT
Sofieliallon of the informeallon o8 this form ls authorlzad by e Naffonaf Laber Relatine Act (NLRA), 29 U,5.C, § 151 ef seq, The princlpat Uge of the
information 1 to esslet the National Labor Relations Roard (NLRR) in pro¢sesing representafion and/or unfair iabor praciice proossdings and relatad
proceedings or ligation. The routine vses for the Informalion ere {uly sef forth ih the Fedem| Reglsier, 74 Fad. Reg, 7484243 (Dan, 13, 2008), The
NLRE will further explaln thess uses Upop request, Distionure of this informatlon to the NLRB |s mandalary In that faliure to supply the infmmation mny
oause the NLRB to seak enforcement of the subpoena in faderal oour,
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ATTACHMENT
DEFINITIONS AND INSTRUCTIONS

a, "Document” means any existing printed, typewritten or otherwise recorded material

of whatever character, records stored on computer or electronically, records kept on

microfiche or wtitien by hand or produced by hand and pgraphic material, inclnding
without limitation, checks, tancelled checks, computer hard drives, discs and/or files
and all data contained therein, compiter printouts, E-miail communications and
records, any marginal of “post-it” or “sticky pad” comments appearing on or with
documents, linenses, files, lettets, facsimile transmissions, memoranda, telegrams,
tnimutes, notes, confracts, agreaments, transaripts, diaries, appointment books, reports,
records, payroll records, books, lists, logs, wotkshests, ledgers, summariss of records
of telephone conversations, summaries of records of personal conversations,
interviews, mestings, accountants’ or hookleespers’ wark: papers, recards of meetings
or copfetence reports, drafts, work papers, calendars, interoffice commupications,
financial statemants, inventories, news. reports, periodicals, press releases, graphs,
charts, edvertisements, statements, affidavits, photographs, negatives, slides, disks,
reels, microfilm, audio or video tapes and any duplicats coples of any such material in
the possession of, control of, or aveilable to the subpoenaed party, or any agent,
representative or ofhey person acting in cooperation with, in concert with or on behalf
of the subpoenaed party,

b, “Bmployer” means Raleigh Restanrant Concepts, Inc. d/b/a The Men's Clib of

Raleigh,

¢, “Broployet’s facility” means the facility Jocated at 3210 Yonkers Road, Ralelgh,
North Carolina, .

d, “Person” or “persons” means nefyral persons, corporations, limited liability
companies, partnerships, sole proptietorships, assoolations, organizations, trugts, joint
ventures, groups of hatural persons or other organizations, or any other kind of entity,

g, “Period covered by this subposna® means the perdod from Tuly 1, 2014, through the
present and the subpoens sesks only documents from that period wnless another
perod is specified, This subpoena request is continuing in character and if addtonal

responstve documents come to your aitention after the date of ptoduction, such-

documents must be promptly produced,

£ Any copies of documents tht age different in.any way from the original, such as by
interlineation, receipt stamp, notation, or indication of coples sent ot received, are
considered otigina) documents atd must be prodnced ssparately from the originals.

g If any document coveted by this subpoena contains codes or classifications, all
“documents explaining or defining the codes or classifications used in the document

must also be produced,
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EBlecttonically stored information shonld be produced int fhe form or fotms in which it
is ordinarily mairtained or in a,reasonﬂbly useble form or forms.

ATl documents prodnced pursuant 1o this subpoena should be presented as they are
kept in the ugeal course of business or orgamzed by the subpoena paragraph to which
the document or set of docurnents is responsive,

This subpoena applies to documents in your possession, custody, ot cohtrol

If a claim of privilege is made 4s to any document which iy the subject of this
subpoena, & claim of privilege must be expressly made and you must describe the
nature of the withheld docutnent, communication, ot tangible thing in a manner that,
without tevealing information itself privileged or protected, will enable an assessment
of the claitn to be made.

Unless otherwise stated, this subpoena does not supersede, revoke or cancel any othter
subpoena(s) previously 1ssucd in this proceeding,
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DOCUMENTS TO BE PRODUCED

1. All entertainment Jeases signed by individuals who worked at the Employer’s facility !
during the perlod covered by this subpoena. i

2. To the extent that all versions of the entertainment leases identified in Request #1 are
identical (except for the nanied individual who signed the lease), in leu of providing
coples of all leases signed by individuals, for the period covered by the subpoena,
provide:

4) a simgle copy of each version (if the provisions of the lease differ) of
entertatnment leases’ signed by individuals who wotked at the Bmployer's
facility; and |

) alist of names fot all individuals who signed the respective version of the
enterfainment Jease, the date their lease was exeouted, and the duration
periad of theit leags,

3. Documents, including employee handbooks and company gnidelines, that show all i
work rules, policies, o other conditions of etaployment th effect for all individuals at ’
Employer’s facility, excluding supervisots and mansgerfal employees, during the
perlod covered by this subpoens, including documents showing any changes to the
ules, the effective dates of any such changss, and a desoription or statement of the I
changes, that require:

g)  the mandatory arbitration of all controversies, claims, and/or disputes
atiging between the Employet and individuals who worked at the |
Employer’s facility;

b)  that. individuals waive their right to litigate, in a court of Jaw, all
controversies, olaims, and/or disputes arising between the Employer and
individuals who wotked at the Empioyer’s facility; and

¢)  thatindividuals who worked at the Bmployer’s facility waive thejr ight to
class and collective action for any-and all conttoversies, claims, and/or
disputes actsing out of their work at the Exaployer’s facility.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 10, SUBREGION 11

RALEIGH RESTAURANT CONCEPTS, INC.
D/B/A THE MEN'S CLUB OF RALEIGH

And Case 10-CA-145882

LESLIE HOLDEN, an Individual

~ COUNSEL FOR GENERAL COUNSEL'S OPPOSITION TO
EMPLOYER’S PETITION TO REVOKE, IN PART,
SUBPOENA DUCES TECUM NO. B-1-MBDR2V

Comes now Counsel for General Counsel and herein files this Opposition to Employer’s

Petition to Revoke, in patt, Subpoena Duces Tecum No, B-1-MBDR2V and opposes the petition

on the following grounds:

1. On February 6, 2015, Leslie Holden (Charging Party) filed the underlying unfair

- Jabor pracﬁce charge alleging that, since on or about August 12, 2014, Raleigh Restaurant
Concepts; Inc, d/b/a The Men’s Club of Raleigh (Employerj enforced a watver of her right to
collectively mediate and/or arbitrate her emploYment-related claims, specifically her claim for
wages under the Fair Labor Standards Act (FLSA) and the North Carolina Wage and Hour Act
(NCWHA), and her right to collectively pursue litigation in all forums judicial and arbitral, in
violation of Section 8(a)(1) of the Act. On April 29, 2015, the charge was amended to further
allege that, since Angust 2014, the Employer has maintained, as a condition of employment, a

policy requiring the mandatory arbitration of all employment-related disputes and a waiver of

Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 19 of 40

JAO00037




I~
|..A
®©

o
)} 8
©
ao

D)
(o]
D
}..—\
Q
[
b
P
I.A
©
=
©
)
(D)
|.A
()
©
@

class and collective action, in violation of Section 8(2)(1) of the Act. A copy of the charge,
amended charge, and the respective Affidavits of Service are attached as Exhibit A,

2. On April 30, 2015, the Subregion served on the Employer, by certified mail,
investigative Subpoena Duces Tecum No, B-1-MBDR2V seeking documents related to the
Subregion’s investigation of the above-referenced charge. A copy of the Subpoena Duces
Tecum is attached as Exhibit B.

3. On May 7, 2015, Counsel for the Employer filed a Petition to Revoke, in part,
Subpoena Duces Tecum No. B-1-MBD2RYV, challenging the production of certain documents
responsive to the requests, The Employer asserts both “general” and “specific” objections to the
requests. As dctailed. below, the Employer’s objections lack merit, and the petition to partially
revoke the subpoena should be denied.

4, The Employet asserts three general objections to the subpoena. First, the
Employer objects to produciﬁg any documents that are not relevant to the charge. It is well-
settled that Section 11(1) of the Act specifically authorizes the Board to issue investigatory
subpoenas seeking testimony or documents, See Ofishore Mariners United, 338 NLRB 745, 746
(2002). Section 102.31(b) of the Board's Rules and Regulations provides, in pertinent part, that
the Board shall revoke a subpoena if the ‘cvidence sought does not relate to any matter under
inVCSﬁgaﬁO;l, if the subpoena does not describe with sufficient particularity the evidence whose
production is requited, or if for some other reason sufficient in law the subpoena is otherwise

invalid.

Here, the Employer operates a gentlemen’s club and restaurant in Raleigh, North
Carolina, where it confracts with “female entertainers” to provide nude or semi-nude

entertainment for patrons. The individual confracts between the entertainers and Employer —
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entifled “Entertainment Lease” — have an “Asbitration/Waiver of Class and Collective
Actions/Attorney Fees and Costs” provision that mandates the arbitration of all employment-
- related disputes and precludes class or collective action, Although the Employer’s core defense
“’is that the entertainers are not employees within the meaning of Section 2(3) of the Act, it admits

that it employs other staff, such as bartenders, wait staff, bar backs and security personnel, all of

whom are bound by policies set forth in an employee handbook. As the requests directly relate to

the alleged unlawful policies — whether contained in an entertainer’s lease ot in the Employer's

handbook — the requested documents are all relevant to the amended charge allegations,

Second, the Employer objects to producing any documents that it asserts would allow the
Region to imtiate or expand the charge and investigation. Again, the charge, filed by the
Charging Party, alleges the unlawful maintenance and enforcement of policies that restrain and
coerce employees in the exercise of their Section 7 rights. The requested documents all directly
relate tov the allegations in the charge. The Region is not seeking to expand the scope of the
charge or investigation; to the contrary, it has an obligation to thoroughly investigate the

allegations and ensure that the Employer is abiding by the tenets of the Act.

Finally, the Employer generally objects to producing documents that are neccssary to
investigate whether the enforcement of class action waivers is unlawful under Section 7 of the
Act. In thié regard, the Employer argues that the Supreme Court and several Circuit courts have
explicitly or implicitly rejected thé Board’s position that class action waivers violate the Act,
This argument fails for two reasons, First, the Supreme Court has not specifically considered
whether these types of policies violate the Act. Second, in regard to the decisions from various
Circuit courts, “[i]t has been the Board's consistent policy for itself to determine whether to
acquiesée. in the contrary views of a circuit court of appeals or whether, with due deference to the

3
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court's opinion, to adhere to its previous holding until the Supreme Court of the United States has
ruled otherwise.” Insurance Agents International Union, 1'19 NLRB 768, 773 (1957). See also
Iowa Beef Packers, Inc., 144 NLRB 615, 616 (1963); Novak Logging Company, 119 NLRB
1573 (1958), The Employer’s reliance on non-binding precedent from other courts is, therefore,
misplaced. Moreover, the cases relied upon by the Employer, with the exception of D.R. Horfon
Inc. v. NLRB, 737 F3d 344.(5“‘ Cir. 2013) pet. for rehearing en banc demied (5* Cir, No, 12-
60031, Apr. 16, 2014), are not Board cases and do not address the issue of whether maintenance
or enforcément of a mandatory arbitration provision and/or collective and class action waiver
violates fhe Act. Notably, in Murphy Oil, US4, Inc., 361 NLRB No. 72 (Oct. 28, 2014), the
Board recently reaffirmed D.R. Horfon, stating that “[tloday we affirm that decision [D.R.
Horton). Its reasoning and its result were correct, [ .] and no decision of the Supreme Court

speaks directly to the issue we consider here.” 361 NLRB slip op. at 2.

5, In addition to its general objections, the Employer specifically objects to
providing documents responsive to Request Nos. 2 (b) and 3. At the outset, Request No. 1 in the
subpoena seeks all signed entertainment leases between entertainers and the Employer dl;ring the
petiod of July 1, 2014, to the pfescnt. In lieu of providing all of the leases, in Request No. 2, the
Subregion requested that the Employer provide: a) a single copy of each version of the lease in
effect during the requisite timeframe; and b) a list of names for all individuals who signed each
version of the lease, the date their lease was executed and the duration petiod of their lease,
Rather than provide the leases as requested in chues{ No. 1, the Employer simply referenced
the leases signed by the Charging Party, which were provided in the underlying investigation,
and confirmed that all other leases were the same version. Despite the Subregion’s willingness to

accept a list of pertinent information, in lien of receiving all of the leases, the Employer failed to

4
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produce the information sought in Request No. 2 (b) and objects on the grounds that the

information sought is irrelevant and the request is burdensome.

The Employer’s specific objections fail, The leases or, in leu of the leases, the requested
information contained in the leases are plainly relevant to the investigation of the charge

allegations as they identify potential witnesses who can assist the Region with determining

.whether the entertainers are employees within the meaning of the Act and identify the class

affected by the Employer’s alleged maintenance and enforcement of such policies. Furthermore,

this information is not privileged.

Likewise, the Employer’s burdensomeness argument fails as it has not demonstrated that
providing the leases or requested information distupts its normal course of business. In this
regard, the party seeking to avoid compliance with a subpoena bears the burden of establishing
that it is unduly burdensome or oppressive, See CNN America, Inc., 353 NLRB 891, 894 (2009).
In order to satisfy that burden, it must show that production of the subpoenaed information
“would seriously disrupt its normal business operations.” Ild. citing NLRB v. Carolina Food
Processors, Inc., 81 F.3d 507, 513 (4" Cir. 1996), quoting EEOC v. Maryland Cup Corp., 785 F.
2d 471, 477 (4th Cir, 1986). Here, the Employer contends that some entertainers only work for
a day or short period of time, thus, making the request burdensome. Howevet, the request is
limited to the period of July 1, 2014, to the present, less than a year, and such documents are
regularly kept in the course of business, as demonstrated by the Employer’s practice of securing
executed leases by entertainers before the}; begin working at the facility, Further, even if an
employer is required to’ produce thousands of documents, this alone does not support a petition to
revoke. See NLRB v. GHR Energy Corp., 707 F.2d 110, 113-114 (5th Cir, 1982) (holding that
“the mere fact that compliance with subpoenas may require the production of thousands of

S
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documents” is insufficient to establish burdensomeness). Notably, the Employer was apparently
able to easily locate the Charging.Pariy’s lease when seeking to enforce the very mandatory
atbitration clause and class and collective action waivers at issue. The Emfloyer should,
therefore, be required to produce all of the leases, pursuant to Request No. 1, or alternatively,

provide the detailed information sought in Request No. 2(b).

6, The Employer’s specific objections to Request No. 3 also lack merit. Request No.
3 seeks documents tﬁat show all work rules, policies ot conditions of employment, applicable to
all individuals at the Employer’é facility, that require mandatory arbitration of employment-
related disputes and an individual’'s waiver of his/her right to litigate and pursue class and
collective action for employment-related disputes, First, the Employer argues that the employee
handbook is not relevant to the charge allegations, as entertainers, such as the Charging Party,

!

were not provided with copies of the employee handbook beca}}se they are not employees, but
instead independent confractors, Regardless of the status of entertainers and contrary to the
Employer’s assertion, the ameﬁded charge alleges the Employer’s unlawful maintenance of
mandatory arbitration provisions and class and collective action waivers for all employees, and
the unlawful enforcement of such provisions against employees. During the ongoing
investigation, the Employer acknowledged that there is an cn;ploycc handbook. The Employer
also acknowledged that some individuals who work at its facility are subject to the employee
handbook and some are subject to the entertainment lease. Althongh the Employer argues that
entertainers are not employees, the Subregion has not determined whether the entertainers are
employees within the meaning of the Act; however, if entertainers are found to be employees,
then the employee handbook and its policies will apply to all of the entertainers. Also, even if

the Subregion finds that the entertainers are independent contractors, the allegation remains that
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such policies apply to all remaining employees. Board policy provides that aﬁy person can file 8
charge on behalf of employees. 29 CFR § 102.9. Also see Operating Engineers Local 39
(Kaiser Foundation), 268 NLRB 115, 116 (1983) (“The simple fact is that anyone for any reason
may file charges with the Board.”) Thus, even if the Charging Party does not enjoy the
protections of the Act, she is not precluded from filing a charge on behalf of others — the staff —

who are employees within the meaning of the Act.

Second, the Employer argues that the content of the employee handbook is irrelevant to

the issue of whether enforcement of a class action waiver within an entertainment lease is .

unlawful. Howevet, the Employer’s argument ignores the allegation of unlawful maintenance of
mandatory arbitration policies and class and collective action waivers, In this regard, the charge
broadly alleges the maintenance of mandatory arbitration provisions and class and collective
action waivers, which as discussed, could apply to any classification of employee at the
Employer’s facility. Therefore, this argument does not negate the need for the production of

these policies, if they exist, in formats other than the entertainment [ease,

Finally, the Employer argues that the tequest does not desctibe with sufficient
particularity the evidence which is required, To the contrary, Request No. 3 exph‘citlgj seeks all
documents, including the employee handbook and company guidelines, which show the
Employef’s’ pélicies mandating arbitration of employment-related disputes and which require
that individuals waive their right to litigate and pursue class or collective action regarding their
employment-related disputes. The Subregion seeks the entire handbook and other documents

that contain these policies in order to ensure that the policies are read in the appropriate context.

7
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In sum, Counsel for General Counsel submits that the investigative subpoena secks
information clearly relevant to matters under investigation and describes with sufficient
particularity the evidence sought as required by Section 11(1) of the Act and Section 102.31(b)
of the Board's Rules and Regulations, Accordingly, the Employer's petition to revoke, in part,

should be denied,
Dated at Winston-Salem, North Caroling, on the 22nd day of May 2015.

Respectfully submitted,

%&M

Ashley L

Counse] for General Counsel

National Labor Relations Board

Region 10, Subregion 11

4035 University Parkway, Suite 200

P.O. Box 11467

Winston-Salem, North Carolina 27116-1467
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CERTIFICATE OF SERVICE

1 hereby certify that a true and correct copy of Counsel for General Connsel’s Opposition
to the Employer’s Petition to Revoke, in part, Subpoena Duces Tecum B-1-MBDR2V was
served by electronic mail on May 22, 2015, on the following:

Edward M. Cherof, Esq.
cherofe@jacksonlewis.com

Dated at Winston-Salem, North Carolina, this 22nd day of May 2015.

@)\ !\ Olu afﬂét M b

shley ks

Counsi?lB General Counsel J N
National Labor Relations Board

. Region 11, Subregion 10
4035 University Parkway, Suite 200

P. O, Box 11467
Winston-Salem, North Carolina 27116-1467
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To

Page 4 of 4 2015-02-05 23'58'21 (GMT) 47135231116 From: Gary Wohn
. +FORM EXEMPT UNDER 44 U S CI50)
FoRM G0 NATIONAL LABOR RELATIDNS SOARD DO HOT WRITE IN THIS SPACE
i CHARGE AGAINST EMPLOYER Case Date Filed
INSTRUCTIONS: 10-CA-145882 2/6/15

‘FOe m arginal with NLRB Reglanal O reztor for the rxtinn In which the alinged unfair labor pracilce nreurred of Is aceunting.
. 1 EMPLOYER AGAINST WHOM CHARGE IS BROUGHT

o, Name of Employer ~ ~ b Tel No 9.‘19-250-9826
Raleigh Restaurant Concepts, Inc.*d/b/a The Men's Club of Ralelgh

¢, CellNe.
{ FoxNe.
- : 919-854-0044
d, Address (Slree, sily, stale, and ZIP cods) ﬂa%rgggae[_g& gei;&}‘ak:y;mcia Holland i
3210 Yonkers Road 1400 Crescent Green Ste, 215 ) .
‘ Icla.
Ra(eigh. NC 27604 Cary, NC 27518 paltricia.holland@jacksaniewis.:
h. Number of workers employed
over 1,000
I Type of Eslablishment {faclary, mine, wholesaler, efe) 1. Identify principal product or sendca
Entertainment Club . Entetainment club with exotlic dancers .
K, The above-named empjoyer has engaged In and |s eng In unfalr lahar praciices within the meaning of seclion 8{a), subseclions (1) and (Isl
subsaclions) of the Natlonal Labor Refalons Acl, and These unfair labor

praciices are praclices affecling commerce within the meaning of the Act, or these unfalr fabor practices are unfair praclices affecting commerce
wilhinthemeaning of the Adt and the Postal ReorganizationAct

2 Basis of the Charge (selfrih a clear and concise sfalement of lhe facls constiluting the alleged unfair labor pracices)
Since on or about August 12, 2014, the above-referenced Employer has sought o enforce a walver of the right' (1} lo

mediate/arbilrate employment/FLSA disputes an a collecllve basis; and (2) 1o Join a collective actlon pursuant fo the FLSA,
29 U.S.C. 216(b), against Leslie Holden, in violation of he NLRB decisions D.R Horlon, 357 NLRB No. 184 (January
2012), and Murphy Ot USA, Inc. 361 NLRB No. 72 (Qctober 2014).

The Employer has sought to enforce a waiver of Ms. Holden's NLRA right to pursue collectively pursue
Jitigation In all forums judicial and arbitral,

3. Full name of pary fling charge (if labor organizalion, give fufl name, Including kecal name snd number)

Leslie Holden
43, Address (Street and number, cily, stats, and 2IF cede) 4b, Tel No 849-807-77742
. C N
Marietta, GA 30067 4e. Cell Na
d4d FaxNo
4e, e-Malf

5. Full name of nationa! o nternaflonat labor organizalion af which It Is an affiiate or canstifuenl unit lo bs filled 1 when charge Is filed by a labor
organization}

& DECLARATION el Ne
} declare that | have read the above chargo and that the siziomants are e 1o the best af my inowledge and bolie! 713-523-0001

- Office, Il any, CeI(N
) ?DGMJ(-“-&- Bealriz Sosa-Morrls Y ¢

{srnalure of represeniuive of pursan making charge) {PnniAype nams and itk ar affice, £ any) Fax o 713-523-1 1 16

) 2572015 [e-Mall
adiress, 11 West Alabama St Houston, TX 77008 — @iy | bsosamorris@kennedyhodges.ct

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)
PRIVACYACTSTATEMENT
Sobertaon of the aformation on hus form 15 awharnized by the Natianal Lahar Relanons Act (NLRA), 28U S C § 151 of seq The princlpal use of tie mformation 15 In assist
Ihe Nalronial Labor Rofations Board (NLR) In processing unfar labor pracice and iolaied prozerdings or iiigation, The routine uses for the informanon-are fully set fonk in
the Fedotal Register, 71 Fod Reg, 7494243 {Doe 13, 2008) The NLRB will lunhor oxplain these ses wpon request Discloswo of this infermation 1o the NLRB 15
voluntary; howevar, failure to supply the Infoimation wil causo the NURB to dotline (o mvoke ifs processes
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

RALFEIGH RESTAURANT CONCEPTS INC. D/B/A THE MEN'S
CLUB OF RALEIGH

Charged Party
Case 10-CA-145882
and

LESLIE HOLDEN
Charging Party

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

1, the undersigned employee of the National Labor Relations Board, state under oath that on
February 6, 2015, I served the above-entitled document(s) by post-paid regular mail upon the
following persons, addressed to them at the following addresses:

Patricia Holland
Jackson Lewis PC
1400 Crescent Green
Ste 215

Cary, NC 27518-8118

Raleigh Restaurant Concepts, Inc. d/b/a. The

Men'’s Club of Raleigh

3210 Yonkers Rd

Raleigh, NC 27604-3654

February 6, 2015 Shannon R, Meares, Designated Agent of NLRB
Date Name

/s/ Shannon R. Meares
Signature
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FORM EXEMPT UNDER 44'U.8.C 0512

NTERNET UNITED STATES OF AMERICA
FORMNLAS 01 NATIONAL LABOR RELATIONS BOARD DO NOT WRITE IN THIS SPACE
Amended CHARGEAGAINST EMPLOYER Case Date Flled
INSTRUCTIONS: 10-CA-145882 4/29/15

Flle an original with NLRB Reglonal Director for the reglom in which the alleged unfalr fabor practics occurred or ls occurring.
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
a. Name of Employer b, Tsl.'Nu. 919-250-9826

Raleigh Restaurant Concepts, inc. d/b/a The-Mens Club of Ralelgh Y _
a, Cell No,

I FaxNo. 919.854-0044

d. Address (Streef, ciy, state, and ZIP cods) e. Employer Rep.rasenlallve
3210 Yonkers Road Jackson Lewis P.C. g, e-Mail
Raleigh, NC 27604 . 1400 Crescent Green Slreet, Suite patiicla.holland@jacksonlewis
215 v h. Number of workers employed
, Cary, NC 27518 1000
I. Type of Establishment (factory, mine, wholesaler, efc.) J. Identify principal produdt or sevice
Entertainment Club Entertalnment club with exollc dancers
K. The above-named employer has engaged in and Is engaging in unfair labor praciicas within the meaning of secllon 8 a), subsections 1) and flist
subsections) of the National Labor Relations Acl, and thesa unfalr labor

praclices are praclices affecling commerce within the meaning of the Adt, or these unfair labor practices are unfair practices aflecling commerce

within the meaning of the Acl and the Postal Reorganizafion Act.
2. Basis of Ihe Charge (sel forth a clear and concise statement of the facts constituting the allaged unfair fabor practices)
Since on or about August 2014 and continuing o the present, the Employer has maintained policies including a Mandatory
Arbitration provision and Class and Collective Action Waiver.
Since on or about August 12, 2014, the above-referenced Employer has sought to enforce a walver af the right (1) to
mediate/arbitrate employmentFLSA disputes on a collective basis; and (2) to Join a collective action pursuant to the FLSA,
29 U.S.C, 216(b), against Leslle Holden, in viclation of the NLRB decislons D.R Horton, 357 NLRB No. 184 (lanuary
2012), and Murphy Ol USA, Inc., 361 NLRB No, 72 (October 2014),The Employer has sought to enforce a waiver of Ms.
Holden s NLRA right to pursue callectively pursue lifigation in all forums judicial and arbitral,

3. Full name of parly filing charga (if faber organization, give full name, including local name and number)
Leslie Holden

4 . Address (Streel and number, cily, stale, and ZIP code) 4b, Tel, No. 619-607-7742
4¢. Cell No,

Atlanta, GA 30313
4d. Fax No.
4e, e-Mall

5. Full name of national or international labor arganization of which it Is an affiliate or constituent unil (fo be filled in when charge is filed by a lsbor
arganization)

B , . DECLARATION Tel. No.
( declare thal Jvave ead the above charge and hal the stalements are fue Lo the best of my knowledge and beief, 713-623-0001
- b \ Office, if any, Cell No.

B . Joode Beatriz Sosa-Morris _

Y (signalure of representstive or person making charge] ) —ﬂbﬁil/?ﬁ name and lile or office, iT;ﬁy) Fax No. 713-523-1116

e-Mail
04/29/2015
711 West Alabama St. Houston, TX 77008 4 - bsosamorris@kennedyhodges.c

Address (date)

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINEAND IMPRISONMENT (U,S, CODE, TTLE 18, SECTION 1001)

PRIVACY ACT STATEMENT

Sollchation of the Information o this form s authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 ef sex, The principal use of the information is to assist
the National Labor Relaflons Board (NLRB) in processing urfa iabor praclice and related proceadings or liigation. The roufine uses for the information are fully set farth in
the Federal Register, 71 Fed, Reg. 74342-43 (Dec. 13, 2008). The NLRB will further explain hese vses upon request Disclosure of this information fo the NULRB is
volurtary; howsver, failwe fo supply the information will cause he NLRB lo decline to Invoke His processes.

Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 31 of 40

JAOOD049




UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

RALEIGH RESTAURANT CONCEPTS, INC.
D/B/A THE MEN'S CLUB OF RALEIGH

Charged Party

Case 10-CA-145882
and

LESLIE HOLDEN

Charging Party

ATFFIDAVIT OF SERVICE OF FIRST AMENDED CHARGE AGAINST EMPLOYER

I, the undexsigne& employee of the National Labor Relations Board, being duly swom, say that
on April 30, 2015, I setved the above-entitled document(s) by regular mail upon the following
persons, addressed to them at the following addresses:

Edward M. Cherof, Bsq.
Jackson Lewis P.C.

1155 Peachiree St NE Ste 1000
Atlanta, GA 30309-3630

Raleigh Restaurant Concepts, Inc. d/b/a The

Men's Club of Raleigh
. 3210 Yonkers Rd
Raleigh, NC 27604-3654
April 30,2015 . Lisa A. Davis, Designated Agent of NLRB
Date : Name

/s/ Lisa A. Davis
Signature
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|

FORM NLRB-31

SUBPOENA DUCES TECUM

UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD
Custodian of Records :
Raleigh Restaurant Concepts, Inc,
d/b/a The Men’s Club of Raleigh
3210 Yonkers Rd,
To  Raleigh, NC 27604-3654

Asrequested by ASHLEY L. BANKS, on behalf of the General Counsel

whose addressis 4035 University Pkwy Ste 200, Winston Salem, NC 27106-3275

(Street) (City) ‘ (State) (ZIP)

YOU ARE HEREBY REQUIRED AND DIREGTED TO APPEAR BEFORE _the Regional Director or his/her designee

of the National Labor Relations Board

at 4035 University Pkwy Ste 200

in the City of _ Winston Salem, NC

on Mayl1l, 2015 at  10:00 a.m. or any adjourned

. Raleigh Restaurant Concepts, Inc. d/b/a The Men's Club of Raleigh
or rescheduled date to testify in ~_10-CA-145882

(Case Name and Number)
And you are hereby required to bring with you and produce at said time and place the following books, records,
correspondencs, and documents:

SEE ATTACHMENT

If you do not intend to comply with the subpoena, within 5 days (excluding Intermediate Saturdays, Sundays, and holidays) after lhe date the subpoena
Js received, you must petilion in writing to revoke the subpoena, Unless filed through the Board's E-Filing system, the petition to revoke must be
received on or before the official clasing time of the receiving office on the last day for fiing. If filed through the Board's EFillng system, it may be filed
up fo 11:59 pm in the local fime zone of the recelving office on the last day for filing. Prior fo a hearing, the petition lo revoke should be filed wilh the
Reglonal Director; during a hearing, it should be filed with the Hearing Officer or Administrative Law Judge conducting the hearing. See Board's Rules
and Regulatlons, 29 C.F.R Sestion 102.31(b) (unfair labor practice proceedings) and/or 28 C.F.R, Section 102.66(c) (representation praceedings) and
29 C.F.R Section 102.114(a)(4) and 102,141(b)(3) (time computalion). Failure to follow these rules may result in the loss of any ability 16 raise
objections to the subpoena In court. :

Under the seal of the National Labor Relations Board, and by direction of the

B-1-MBDR2V Board, this Subpoena is
{ssued at Winston Salem, NC

Dated:  04-30-15

e, Nt LsborRelstons B,

NOTICE TO WITNESS. Witness fees for attendance, subsisience, and mileage under this subpoena are payable by the party at whose request
the witness Is subpoenaed. A witness appearing at the request of the General Counsel of the Natianal Labor Relations Board shall submit this
subpoena with the voucher when claiming refmbursement. :

PRIVACY ACT STATEMENT

Salicitation of the information on this form s authorized by, the National Labor Relations Act (NLRA), 28 U.S.C, § 161 et seq, The principal use of the
information is to assist the National Labor Relations Board (NLRR) in processing representation and/or unfair labor praciice proceedings and related
proceedings or lifigation, The routine uses for the Information are fully set forth in the Federal Register, 71 Fed. Reg. 7494243 (Dec, 13, 2006). The
NLRB will further explain these uses upon request. Disclosure of this Information to the NLRB is mandatory In that failure to supply the Information may
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Doc: 13

Filed: 10/19/2016  Pg: 56 of 208

Case 10-CA-145882 RETURN OF SERVICE

R | certify that, being a person over 18 years of -
B-1-MBDR2V age, | duly served a copy of this subpoena

by person

by certified mail
by registered mail
by telegraph

0O 0OdeDO

(Check by leaving copy at principal
method office or place of business
used.} at

on the named person on
04-30-15

(Month, day, and year)
Briana C. Ray

(Name of person making service)

(Officlal title, if any)

CERTIFICATION OF SERVICE
{ certify that named person was in

attendance as 3 witness at

on

(Month, day or days, and year)

(Name of person certifying)

(Official title)
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ATTACBMENT

DEFINITIONS AND INSTRUCTIONS

a. “Document” means any existing printed, typewritten or otherwise recorded material
of whatever character, records stored on computer or electronically, records kept on
microfiche or written by hand or produced by hand and graphic material, including
without limitation, checks, cancelled checks, computer hard drives, dises and/or files
and all data contained therein, computer printouts, E-mail communications and
records, any marginal or “post-it” or “sticky pad” comments appearing on or with
documnents, licenses, files, letters, facsimile frarismissions, memoranda, telegrams,
minutes, notes, contracts, agreements, franscripts, diaries, appointment books, reports,
records, payroll records, books, lists, logs, worksheets, ledgers, summaries of records
of telephone. convetsations, summaries of records of personal conversations,
interviews, meetings, accountants’ or bookkeepers’ work papers, records of meetings
or conference reports, drafts, work papers, calendars, interoffice communications,
financial statements, inventories, news reports, periodicals, press releases, graphs,
charts, advertisements, statements, affidavits, photographs, negatives, slides, disks,
reels, microfilm, audio or-video tapes and any duplicate copies of any such material in
the possession of, control of, or available to the subpoenaed party, or any agent,
representative or other person acting in cooperation with, in concert with or on behalf
of the subpoenaed party.

b. “Employer” means Raleigh Restaurant Concepts, Inc. d/b/a The Men's Club. of
Raleigh,

c. “Employer’s facility” means the facility located at 3210 Yonkers Road, Raleigh,
North Carolina.

d. “Person” or “persons” means natural persons, corporations, limited MNability
companies, partnerships, sole proprietorships, associations, organizations, trusts, joint
ventures, groups of natural persons or other organizations, or any other kind of entity.

e. “Period covered by this subpoena” means the period from July 1, 2014, through the
present and the subpoena seeks only documents from that period unless another
petiod is specified. This subpoena request is continuing in character and if additional
responsive documents come to your attention after the date of production, such
documents must be promptly produced.

f. Any copies of documents that are different in any way from the original, such as by
interlineation, receipt stamp, notation, or indication of copies sent or received, are
considered original documents and must be produced separately from the originals.

g If any document covered by this subpoena contains codes or classifications, all
documents explaining or defining the codes or classifications used in the document
must also be produced.

Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 36 of 40

JAD00054




Appeal: 16-2036 _ Doc: 13 Filed: 10/19/2016 Pg: 58 of 208

h. Electronically stored information should be produced in the form or forms in which it
is ordinarily maintained or in a reasonably usable form or forms.

i. All documents produced pursuant to this subpoena should be presented as they are
kept in the usual course of business or organized by the subpoena paragraph to which
the document or set of documents is responsive.

j. This subpoena applies to documents in your possession, custody, or control,

k. If a claim of privilege is made as to any document which is the subject of this
subpoena, a claim of privilege must be expressly made and you must describe the
pature of the withheld document, communication, or tangible thing in a manner that,
without revealing information itself privileged or protected, will enable an assessment
of the claim to be made.

1. Unless otherwise stated, this subpoena does not supersede, revoke or cancel any other
subpoena(s) previously issued in this proceeding.

Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 37 of 40

JAQ00055




Appeal; 16-2036 Doc: 13 Eiled: 10/19/2016 Pg: 59 of 208

DOCUMENTS TO BE: PRODUCED

1. All entertainment leases signed by individuals who worked at the Employer’s facility
during the period covered by this subpoena.

2. To the extent that all versions of the entertainment leases identified in Request #1 are
identical (except for the named individual who signed the lease), in lien of providing
copies of all leases signed by individuals, for the period covered by the subpoena,
provide:

a) a single copy of each version (if the provisions of the lease differ) of
entertainment leases signed by individuals who wotked at the Employer’s
facility; and

b) a list of names for all individuals who signed the respective version of the
entertainment lease, the date their lease was executed, and the duration
period of their lease. '

3. Documents, including employee handbooks and company guidelines, that show all

" work rules, policies, or other conditions of employment in effect for all individuals at
Employer’s facility, -excluding supervisors and managerial employees, during the
period covered by this subpoena, inciuding documents showing any changes to the
rules, the effective dates of any such changes, and a description or statement of the
changes, that require:

a)  the mandatory arbitration of all' controversies, claims, and/or disputes
arising between the Employer and individuals who worked at the
Employer’s facility;

b) that individuals waive ‘their right fo litigate, in a court of law, all
controversies, claims, and/or dispufes arising between the Employer and
individnals who worked at the Employer’s facility; and

c) that individuals who worked at the Employer’s facility waive their ght to
class and collective action for any and all controversies, claims, and/or
disputes arising out of their work at the Employer’s facility,
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

RALE!IGH RESTAURANT CONCEPTS, ING,
d/b/a THE MEN’S CLUB OF RALEIGH
and - Case 10-CA-~145882

LESLIE HOLDEN

ORDER'

The Employer’s petition to revoke subpoena duces tecum B-1-MBDR2V is denied.
The subpoena seeks information relevant to the matter under investigation and describes
with sufficient particularity the evidence sought, as required by Section 11(1) of the Act and
Section 102.31(b) of the Board's Rules and Regulations. Further, the Employer has failed
to establish any other legal basis for revoking the subpoena. See generally NLRB v. North
Bay Plumbing, Inc., 102 F.3d 1005 (8th Cir. 1996); NLRB v. Carolina Food Processors,
Inc., 81 F.3d 507 (4th Cir. 1996).

Dated, Washington, D.C., July 20, 2015.

MARK GASTON PEARCE, CHAIRMAN
KENT Y HIROZAWA, MEMBER
LAUREN McFERRAN, - MEMBER

" The National Labor Relations Board has delegated its authority in this proceeding to a
three-member panel.
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IN THE UNITED STATES DISTRICT COURT
. EASTERN DISTRICT OF NORTH CAROLINA
‘WESTERN DIVISION

CIVIL ACTION NO. 5:15-CV-00438-D

NATIONAL LABOR RELATIONS )
BOARD )
Applicant, )

" g RESPONDENT’S' OPPOSITION TO
: ) APPLICATION FOR ORDER
RATEIGH RESTAURANT CONCEPTS, ) '\ ORCING SUBTORNA DUCES

INC. d/b/a THE MEN’S CLUB OF )
RALEIGH, )
)
Respondent. )

“Raleigh Restaurant Concepts, Inc. d/b/a The Men’s Club of Raleigh (“Respondent” (;r the
“Company™), respectfully submits Respondent’s Opposition to Application for Order Enforcing
Subpoena Duces Tecum in response to the National Labor Relations Board’s (“Board” or
“NLRB”) Application for Order Enforcing Subpoena Duces Tecum (“Application™). [DE # 1].

L General Backeround

On June~13, 2014, Leslie Holden, an exotic dancer, filed a collective and class action in
this Court against Respondent, alleging violations of the Fair Labor Standards Act and the North
Carolina Wage and Hour Act. See, Complaint, attached as Exhibit 1. In 2012 and 2013, Ms.
Holden voluntarily entered into several entertainment leases with Respondent, which aﬁowed her
to perform as an cn‘pertainer at the Men’s Club (the “Club”) in Raleigh, North Carolina. By the
express terms of the entertainment leases; Ms. Holden is an independent professional entertainer,
and is not employed by the Club, Such agreements are common within this industry. See,

Position Statement, attached as Exhibit 2.

1
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..........

- In exchange for providing a safe environment in which for her to engage in her
independent entertainment services, * Ms. Holden paid Respondent a rental fee pursuant to the
entertainment lease. See, Entertainment Lease, attached as Exhibit 3. Both of the entertainment
leases signed by Ms. Holden, as well as the leases signed by other independent professional
entertainers who performed at the Club, are virtnally identical. See, Exhibit 2.

The entertainment leases contain a mandatory arbitration provision stating:
ANY AND ALL  CONTROVERSIES BETWEEN
ENTERTAINER AND CLUB, REGARDLESS OF
WHETHER SUCH CLAIMS SOUND IN ... A FEDERAL,
STATE OR LOCAL STATUTE REGULATION OR CODE,

SHALL BE EXCLUSIVELY DECIDED BY BINDING
ARBITRATION,

See, Exhibit 3. The entertainment leases also contained a collective or class action waiver
stating:

THE ENTERTAINER EXPRESSLY WAIVES HER RIGHT

TO PROSECUTE, PARTICIPATE IN, OR PURSUE A

CLASS OR COLLECTIVE ACTION AND/OR OTHER

JOINT PROCEEDINGS AGAINST [RESPONDENT].
See, Exhibit 3 at § 21.C. The entertainment leases expressly reference the Federal Arbitration
Act, stating that binding arbitration shall be held “PURSUANT TO AND IN ACCORDANCE
WITH THE FEDERAL ARBITRATION ACT (“FAA”).” See, Exhibit 3 at § 21.A.
Entertainment leases expire annually, and Respondent has used the same entertainment lease, or
one very similar, since 2008. See, Exhibit 2.

With respect to Ms. Holden’s wage hour claims, Respondent asserted its rights under the

entertainment leases and filed a Motion to Dismiss and/or to Stay and to Compel Arbitration on

Avgust 12, 2014. See, Motion to Dismiss and/or to Stay and to Compel Arbitration, attached as

! In accord with the lease, Respondent provided a stage area, music, lighting, dressing room facilities, and

advertisement. See, Exhibit 3 at J2.A~C.
2
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Exhibit 4. On November 20, 2014, Judge James C. Fox, Senior United States District Judge,
granted Respondent’s motion to the extent it sought to compel arbitration and stayed Ms.
Holden’s suit. See, Order, attached as Exhibit 5 (stating that “[t]he Federal Arbitration Act ...
reflects a liberal policy in favor of arbitration agreements” and finding that Charging Party’s
argument that arbitration “strip[s] her of her substantive rights that the FLSA provides”
unpersuasive).

On February 6, 2015 Charging Party filed an unfair labor practice charge (the “Charge™)
with the National Labor Relations Board (the “Board”, or “NLRB™). See, Charge, attached as
Exhibit 6. The Charge alleges that Respondent violated Section 7 of the National Labor
Relations Act (the “Act”), by maintaining or enforcing a mandatory arbifration policy with a
class or collective action waiver. See, Exhibit 6. As set forth below, the Board’s position has
been rejected by various Supreme Court decisions as well as every Circnit Court which has
considered the issue.

During the Region’s investigation, Respondent provided the Regional office of the Board
(the “Region”) with the entire entertainment lease, which Charging Party and other entertainers
signed, explained that the entertainment leases are nearly identical, and indicated that
entertainment leases expire annually. See, Exhibit 2. Further, in turning over the leases and all
documents executed by Ms. Holden, Respondent directly and completely addressed the sole
issues relevant to the allegations in the Charge: (1) that neither Charging Party nor any other
entertainer, by virtue of their independent professional entertainer status, are Respondent’s
employees and; (2) the maintenance of mandatory arbitration and collective or class action

waivers are valid and enforceable in accordance with the FAA. Respondent also explained that

3
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while Club employees, such as wait staff, received copies of an employee -handbook, no
entertainer received a copy of the Company’s employee policies or handbook.

On April 29, 2015, Ms. Holden amended her Charge, by adding the following sentence,
“Since on or about Angust 2014 and continuing to present, the Employer has maintained policies
including a Mandatory Arbitration provision and Class and Collective Action Waiver. See,
Amended Charge, attached as Exhibit 7 (emphasis added). With the exception of the word
policies, Ms. Holden’s original Charge already contained these allegations. The next day, on
April 30, 2015, the Board served Subpoena B-1-MBDR2V (“Subpoena™) on Respondent. See,
Subpoena, attached as Exhibit 8.

As set forth more fully below, the subpoena seeks two pieces of information wholly
irrelevant to the Board’s investigation into Ms. Holden’s claims: a) arbitration agreements and
class action waivers which may be applicable to those individuals who work at the Men’s Club
as employees, not as entertainers, and, b) each and every entertainment lease entered into by
other entertainers over the time period beginning July 1, 2014 to the present.

Both of these requests are irrelevant to Ms. Holden’s claims. Moreover, they are sought

in fartherance of a legal claim that has been soundly rejected by the Courts. See, D.R. Horton

Inc. v. NLRB, 737 F.3d 344 (5th Cir. 2013); See, also American Express Co. v. Italian Colors

Restaurant, 133 S, Ct, 2304 (2013); CompuCredit v. Greenwood, 132 S. Ct. 665 (2012);

Walthour v. Chipio Windshield Repair, LLC, 745 ¥.3d 1326, 1336 (11th Cir. 2014); Richards v.

Ernst & Young, LLP, 744 F. 3d 1072, 1075, n.3 (9th Cir. 2013); Owen v. Bristol Care, Inc., 702

F.3d 1050 (8th Cir. 2013); Sutherland v. Ernst & Young, 726 F.3d 290 (2d Cir. 2013); Murphy

0il USA. Tne. v. NLRB, Case No.: 14-60800 (5th Cir.) (currently pending before the Fifth

Circuit),

4
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For these reasons, explained below, the NLRB’s Application should be denied or, in the
alternative, held in abeyance pending further proceedings in Murphy Oil USA, Inc., Case No.:
14-60800 (5th Cir.).
1L The Subpoena Duces Tecum.

As set forth below, the Subpoena seeks to require Respondent to produce information

that is either irrelevant to the issue at hand, or redundant given the Respondent’s document

production, See, Exhibit 8.

First, the Board seeks to requite Respondent to produce an unknown number of
entertainment leases signed by any individnal who worked at 3210 Yonkers Road, Raleigh,
North Carolina for any period of time, no matter how short,* since Tuly 14, 2014, or, in the
alternative, compile a list containing the name of each such individual, along with, the exact date
the lease was executed and the duration of each individual’s lease. Id.> Next the Board seeks to
require Respondent to produce information that was never furnished to an entertainer and which
no entertainer was expected to comply with: |

Documents, including employee handbooks and company
guidelines, that show all work rules, policies, or other conditions of
employment in effect for all individuals at Employer’s facility,

exclnding supervisors and managerial employees, during the
period covered by this subpoena, including doctiments showing

2 It is worth noting that the entertainers set their own schedules and work intermittently. Indeed, some

entertainers worked for a single day, or less, during the term of their entertainment lease.
3 Specifically, the Subpoena, states:

DOCUMENTS TO BE PRODUCED 1. All entertainment leases signed by

" individual who worked at the Employer’s facility during the period covered by
this subpoena. 2. To the extent that all versions of the entertainment leases
identified in Request #1 are identical (except for the named individual who
signed the lease), in lien of providing copies of all leases signed by individuals,
for the period covered by the subpoena, provide: a) a single copy of each version
(if the provisions of the lease differ) or entertainment leases signed by
individuals who worked at the Employer’s facility; and b) a list of names for all
individuals who signed the respective version of the entertainment lease, the
date their lease was executed, and the duration period of their lease.

5
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any changes to the rules, the effective dates of any such changes,
and a description or statement of the changes, that require:

a) the mandatory arbitration of all controversies, claims, and/or
disputes arising between the Employer and individuals who
worked at the Employer’s facility;

b) that individuals waive their right to litigate, in a court of law, all
controversies, claims, and/or disputes arising between the
Employer and individuals who worked at the Employer’s facility;

¢) that individuals who worked at the Employer’s facility waive their
right to class and collective action for any and all controversies,
claims, and/or disputes arising out of their work at the Employer’s
facility.

See, Exhibit 8.

On May 7, 2015, Respondent timely filed a Petition to Partially Revoke the Subpoena
(“Petition to Revoke™). See, Respondent’s Petition to Revoke, In Part, Subpoena Duces Tecum
Number; B-1-MBCR2V, attached as Exhibit 9. Respondent explained that it had already
furnished relevant documentation to the Board and objected to the investigation of mandatory
arbitration policies containing collective or class action waivers. See, Exhibit 2; See, also
Exhibit 9.

On July 20, 2015, the Board denied Respondent’s Petition to Revoke, giving rise to the
instant action. See, Board Order, attached as Exhibit 10. The Board found that the documents
requested were relevant citing NLRB v. North Bay Plumbing, Inc., 102 F.3d 1005 (9th Cir.

1996) and NLRB v. Carolina Food Processors, Inc., §1 F.3d 507 (4th Cir. 1996). See, Exhibit

10. The Board’s Order failed to address the fact that neither of these cases, however, arise out of
the investigation of a charge that the Supreme Court and every other Circuit Court addressing the
issue has expressly or implicitly found to be governed by the FAA, not the NLRA. See, e.g.,

D.R. Horton, Inc., 737 F.3d 344.

6
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IO0.  This Court Should Deny the Board’s Application.

Pursuant to 29 U.S.C. § 161, the Board has the power to investigate unfair labor practices
and to issue subpoénas. The Board’s investigative powers, however, are limited. Allied Waste
Servs., 2014 NLRB LEXIS 1011 (N.L.R.B. Dec. 31, 2014) (explaining various Timitations to the
Board’s power to issue investigative subpoenas). The information sought must be relevant. See,

Perdue Farms, Cookin' Good Div. v. NLRB, 144 F.3d 830, 834 (D.C. Cir. 1998). “Relevancy of

an adjudicative subpoena is measured against the charges specified in the complaint.” Dow
Chemical Co. v. Allen, 672 F.2d 1262, 1268 (7th Cir. 1982) [citations omitted]. The party
requesting the documents has the burden of establishing their relevancy. See, NLRB v.

Pinkerton’s Inc., 621 F.2d 1322 (6th Cir. 1980). The Board does not have “roving investigatory

powers” and cannot initiate its own charge. See, Chamber of Commerce of the United States v.

NILRB, 721 F.3d 152 (4th Cir. 2013). Further, the Board does not have “carte blanche to expand

the [investigation] as [it] might please” beyond the scope of the charge. Allied Waste Servs.,

2014 NLRB LEXIS 1011.

The Board’s limited investigatory power is no accident. Id. Rather, Congress intended

to limit the Board’s subpoena power. NLRB v. Interbake Foods, LLC, 637 F.3d 492, 498-99 -

(4th Cir. 2011)(explaining that Congress requires the NLRB to seek the approval of Article IIT
Courts to enforce an administrative subpoena). District courts do not enforce administrative

subpoenas as a matter of course. EEOC v. Ocean City Police Dep’t, 820 F.2d 1378, 1379 (4th

Cir. 1987)(“[TThe district court is not merely a rubber stamp in an enforcement proceeding.”).

To the contrary, District Courts serve an important gate keeping function. Interbake, 637 F.3d at

498-99 (“This reservation of authority to Axticle III courts protects against abuse of the subpoena

power.”).

7
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A, The Subpoena Seeks Irrelevant and Redundant Information.
The NLRB is the federal agency tasked with enforcement of the National Labor Relations
Act (“NLRA”). 29 U.S.C. §§ 151-161. The NLRA, however, only applies to employees. 29

U.S.C. §152; NLRB v. Labor Ready, Inc., 253 F.3d 195, 199 (4th Cir. 2001). The Board’s

Subpoena requests information that has either already been provided or is irrelevant to the issue
of whether Charging Party, or any other entertainer, is an independent professional entertainer.
See, Exhibit 8.
1. Entertajnment Leases

The Subpoena seeks entertainment leases or information contained within these leases.
See, Exhibit 8. However, Respondent has aglready provided the Board with the entire
entertainment lease signed by charging party or other independent professional entertainers
during 2014. See, Exhibit 2. Further, Resﬁondent has already notified the Board that all of the
requested entertainment leases for 2014 are identical except for the parties to the Agreement.
See, Exhibit 2 .(Aexplaining that all entertainment leases are virtually identical in a letter dated
April 2, 2015); See, also Exhibit 9. Moreover, Respondent has already explained that
entertainment Jeases expire annually. See, Exhibit2. The only information the Board seeks that
has not already been provided is the names of the entertainers who signed the entertainment
leases and the dates those entertainers signed these leases. This requested information, however,
is irrelevant to the issue of whether Charging Party is, or other entettainers are, employees, As
Respondent has previously explained to the Region, the Company does not: pay entertainers for
tﬁcir services, require entertainers to perform for any particular customer, have the authority to
require entertainers’ attendance, set entertainers’ schedules, or restrict entertainers’ performances

other than by requiring compliance with the law. See, Exhibit 2. Clearly, an individual’s name

8
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is not probative of whether or not she is, or other entertainers are, employees pursuant to the
NLRA, because all have the same independent professional entertainer relationship with
Respondent. For these feasons, the Court should deny the Board’s Application.
2. - Employee Handbook and Policies

The Subpoena also seeks employee handbooks and policies, See, Exhibit 8. This
information is irrelevant to the allegations in the Chafge. See, Exhibit 6; See, also Exhibit 7
(stating that Respondent has “sought to enforce a waiver of Ms. Holden’s NLRA right to pursue
collectively pursue litigation in all forums judicial and arbitral”) [emphasis added].  As
previously explained, neither Charging Party, nor any other entertainer: received a copy of the
handbook or employee policies; was subject to the handbook or employee policies; or was
affected by the handbook or employee policies. See, Exhibit 2. Consequently, handbooks or
policies that Charging Party never received, was never subjected to,.and was never affected by,
are itrelevant to the issue of whether Charging Party is an employee pursuant to Section 2(2) of -
the NLRA. To the contrary, the Board has impermissibly nsed Charging Party’s allegations as
an excuse to initiate its own charge, investigate unrelated matters and impermissibly expand the
investigation. Allied Waste Servs., 2014 NLRB LEXIS 1011. As Congress intended, this Court
should exercise its important gate keeping function and prevent the Board from abusing its

subpoena power. See, Interbake, 637 F.3d at 498-99; See, also Ocean City Police Dep’t, 820

F.2d at 1379.
B. The Subpoena Seeks Information Supporting The Board’s Clearly Meritless
Position That The Mandatory Arbitration Agreement Should Not Be
Enforced In Accordance With Its Terms Pursmant To the Federal
Arbitration Act.
The Federal Arbitration Act governs the validity of mandatory arbitration policies

containing class or collective action waivers. See, American Express Co., 133 S, Ct. 2304.

9
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Arbitration agreements containjng class or collective action waivers are enforceable in
accordance with their terms. See, CompuCrcdiL 132 S. Ct. at 669; See, also Stolt-Nielsen S.A.
v. AnimalFeeds Int’l Corp., 559 U.S. 662, 683 (2010)(The parties to an arbitration “may agree to
iimit the issues they choose to arbitrate,” and “may specify with whom they choose to
arbitrate,”). Arbitration agreements involving federal statutory rights are enforceable unless
Congress hvas evinced an intention when.enacting a statute to override the FAA. See, Mitsubishi

Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985). Congress evinced no

such intent when drafting the NLRA. The FAA applies to employment agreements containing

class action waivers. See, Circuit City Store, Inc. v. Adams, 532 U.S. 105, 118 (2001).

The Board’s position that such agreements violate the NLRA is contrary to Supreme
Court precedent and has been either expressly or implicitly rejected by every Circuit Court which

has considered it. See, D.R. Horton, Inc., 737 F.3d 344; See, also American Express Co., 133 S.

Ct. 2304; CompuCredit, 132 S. Ct. 665; Walthour, 745 F.3d at 1336; Exmst & Young, LLP, 744

F. 3d at 1075, n.3; Bristol Care, Inc., 702 F.3d 1050; Emst & Young, 726 F.3d 290. In D.R.

Horton, the Fifth Circuit explicitly ruled that the Board erroneously held that an employer

violated the NLRA by requiring employees to sign an arbitration agreement containing
collective/class action waivers. 737 F.3d 344. Specifically, relying upon controlling United
States Supreme Court precedent cited above, the Fifth Circuit explained that the Board’s decision
failed to afford pr(;per deference to the policies favoring arbitration pursnant to the FAA, D.R.
Horton Inc., 737 F.3d 344.

On March 22, 2012 and again on January 22, 2013, Charging Party voluntarily entered
into an entertainment lease containing a mandatory arbitration clause and a class or collective

action waiver. See, Exhibit 2. As set forth above, and in accordance with the Fifth Circuit’s
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decision in D.R. Horton, the validity of Charging Party’s agreement is governed by the FAA, not
the NLRA. See, American Express Co. 133 S. Ct. 2304; CompuCredit, 132 S. Ct. 665;

Walthour, 745 F.3d at 1336; Richards, 744 F. 3d at 1075; Bristol Care, Inc., 702 F.3d 1050;

Ernst & Young, 726 F.3d 290,

To further buttress Respondent’s claim, both Charging Party and Respondent intended
that this agreement be executed in accordance with the FAA. Entertainment Lease, at 21.A4
Faced with the overwhelming weight of this authority, this Court should not allow the Board to
continue its fishing expedition while they pursue a wholly futile position. On these grounds
alone, the Court should deny the Board’s Application to enforce its Subpoena.

IV.  To the Extent that the Court Is Not Inclined to Deny the Board’s Application, This
Proceeding Shounld Be Held in Abeyance. :

As noted above, on December 3, 2013, the Fifth Circuit set aside the Board’s decision
that invalidated a Company’s arbitration agreement containing class action waivers. DR.
Horton, 737 F.3d 244. Following the Fifth Circuit’s decision, on October 28, 2014, the Board

issued yet another decision that was contrary to the weight of precedent, and invalidated a

mandatory arbitration agreement containing class or collective action waivers. Murphy Oil

USA. Inc., 361 NLRB No. 72 (2014). In November 2014, Murphy Oil filed a petition for review

of the Board’s decision in the United States Court of Appeals for the Fifth Circuit. Given the
Board’s clear disregard of the Fifth Circuit’s decision in D.R. Horton, Murphy Oil requested that
the Fifth Circuit issue a writ seeking to enjoin the Board from continuing its willful non-~

acquiescence. See, Motion to Hold in Abeyance The Board’s Filing of The Agency’s Certified

4 The Charging Party’s challenge to the validity of the arbitration clause at issue here has been rejected by
Judge Fox, (See, Order Compelling Arbitration, Case No. 5:14-cv-00348-F, DE # 16). The Charging Party has been
ordered to arbitration, (See, Order to Show Cause, Id, at DE # 19).

1
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Record Pending the Court’s Disposition of the Board’s Motion to Hold the Case in Abeyance,
attached as Exhibit 11.

To the extent that the Court is not inclined to deny the Board’s Application, Respondent
respéctfully requests that the Court hold this proceeding in abeyance pending the Fifth Circuit’s

opinion in Murphy Oil USA, Inc., (especially given the fact that the Respondent in that case has

sought equitable remedies). See, GTE South, Inc. v. Morrison, 199 F.3d 733, 74344 (4th Cir,
1999)(holding a case in abeyance until the Eighth Circuit resolved the issue reasoning that if the
Court applied the rules as they stand now, the E;ghth Circuit may invalidate some or all of the
current rules). See, Exhibit 11.

It is worth noting the Board made a similar argument in a motion filed in Leslie

Poolmart, Inc. v. NLRB Case No. 15-60627 (2015). See, Exhibit 11 (requesting that the Court
hold the filing of the Board’s'certiﬁed record explaining that “On September 23, the Board filed
a motion asking the Court to hold this case in abeyance until the Court issues decisions in
Murphy Oil US4, Inc. v. NLRB, 5th Cir, Case No. 14-60800 . . . which presents identical issues
to those in this case™).

For the above stated reasons, Respondent respectfully requests that this Court deny the
Board’s Application for an Order Seeking to Enforce the Subpoena Duces Tecum or
alternatively, to Stay this action pending the Fifth Circuit’s decision in Murphy Oil.

Respectfully submitted this the 20" day of October, 2015.
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JACKSON LEWIS, P.C.

(s/Edward M. Cherof

EDWARD M. CHEROF

Georgia Bar No. 123390

1155 Peachtree Street, NE, Suite 1000
Atlanta, Georgia 30309

Telephone: (404) 525-8200
Facsimile: (404) 525-1173

Email: CherofE@jacksonlewis.com
/s/ Patricia L. Holland

PATRICIA L.HOLLAND

N.C. State Bar No. 8816

3737 Glenwood Avenue, Suite 450
Raleigh, NC 27612

" Telephone: (919) 760-6460
Facsimile: (919) 760-6461

Email: Patricia. Holland@jacksonlewis.com

ATTORNEYS FOR RESPONDENT

RALEIGH RESTAURANT CONCEPTS, INC.
d/b/a THE MEN’S CLUB OF RALEIGH
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

CIVIL ACTION No. 5:15-cv-00438-D

NATIONAL LABOR RELATIONS
BOARD,

Applicant,

)
)
)
)
)
Ve ' % CERTIFICATE OF
RALEIGH RESTAURANT ) SERVICE
CONCEPTS, )
INC. d/b/a THE MEN’S CLUB OF )
RALEIGH, )

)

Respondent.

The undersigned certifies that on October 16, 2015, the foregoing Respondent’s
Opposition to Application for Order Enforcing Subpoena Duces Tecum was electronically filed
with the Clerk of the Court, using the Court’s CM/ECF system, which will send notification of
such filing as follows:

Suzanne L. Nyfeler
U.S. Equal Employment Opportunity Commission
Senior Trial Attorney
Richmond Local Office
400 N. 8" Streedt, Suite 300
Richmond, VA 23219
Suzanne.nyfeler@eeoc.gov

/s/ Edward M. Cherof

EDWARD M. CHEROF

Jackson Lewis P.C.

1155 Peachtree Street, NE, Suite 1000
Atlanta, GA 30309 .

Telephone: (405) 525-8200
Facsimile: (405) 525-1173

Email: CherofE@jacksonlewis.com
Attorney for Respondent

4843-4281-9113,v. 1
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TUNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
IN THE WESTERN DIVISION

LESLIE HOLDEN on Behalf of Herself
and on Behalf of All Others Similarly
Situated,

Plaintiff,
v. CIVILACTION NO, 5:14-cv-00348

RALEIGH RESTAURANT CONCEFTS,

JURY TRIAL DEMANDED
INC., ' .

Defendant.,

R R U UG U UG U U LR LR TS R U U

PLAINTIFF’S ORIGINAL COMPLAINT, COLLECTIVE ACTION
© ANDJURY DEMAND

SUMMARY

1. This is an action browght vnder the Fair Labor Standard Act (“FLSA"), 29
T.S.C. §§ 201, et seq,, and the North Carolina Wage and Hour Act (“NCWHA”), N.C.
Gen. Stat. §§ 95-25.1, et seq., to redress Defendant’s long standing abuse of the federal
and state ‘minimum wage and ovettime standards. Plaintiff brings this action as a
V collective action und‘er 29 U.S.C. § 216(b) and as a class action pursvant to Fed, R, Civ,
P. 23, The violations of the FLSA and the NCWHA ate straightforward—the Defendant '
does not pay its employees ar;yﬂ:ing.

2. Raleigh Restaurant Concepts, Inc. is an adult entortajnment facility in

Raleigh, North Carolina that operates under the assumed name Men’s Club of Raleigh,
i
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3. Leslie Holden (“Plainfiff”) is a non-exempt employee who wotked at
Defemiant’s adult entertaintment club, The Men’s Club of Raleigh, as an exotic dancer.
During her tenure as & dancer at that faclity, she did not receive the FLSA or NCWHA

mandated minimum wﬁge for all hours worked nor did she receive time and a half her

. regular rate for each hour worked ovet 40 each weel. In fact, Defendant refased to

compensate her whatsoover for any hours worked. Plaintiff’s only compensation came
in the form of tips from club patrons. Moreover, Plaintiff was requited to divide her tips
with Defendant and other employees who do not customarily receivo tips, Therefore,

Defendant has failed to compensate Plaintiff at the fedetal and state mandated minimum

wgée rate,
SUBJECT MATTER JURISDICTION AND VEN
" 4, This Court has jurisdiction over the subject matter of this action under

29U.8.C. § 216(b) and 28 T.S.C. § 1331.

5. Supplemental jurisdiction over the state law claimsis propet under 28
US.C. § 1367, '
6. Venue is proper in the Western District of North Carolina pursuant to

28 U.S.C. § 1391 because a substantial pottion of the events forming the basis of this suit
ovcutred in this Distict, and Dofendant’s ol is losated in this Distrot

| _ PARTIES AND PERSONAL JURISDICTION

7. Plaintiff Leslie Holden is an individual residing in Cobb County,
Georgia, Plaintiff's written consent to this action is aftached to this Complaint as

“Exhibit A.”

. 2 .
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8, The Class Membe,rs are all current and former exotic dancers who worked
at Defendant’s adult entertainment club at any time starting three years bofore this
Complaint was filed up to thé‘p‘résent.

9. Defendant Raleigh Restaurant Conoepts, Inc. is & corporation that does
business as the facility known as The Men’s Club of Raleigh in Raleigh (the “Men’s
Club”), North Catolina, This Defendant may be served process throngh its registered
agent CT Corporation System, 150 Fayetteville, St, Box 1011, Raleigh, North Catolina
27601, ' '

A CO GE

10. ' At all material times, Defendant has been an employer within the meaning
of 3(d) of the FLSA. 29 U.8.C. § 203(d).

11. At all material times, Plaintiff and Class Members were individual
employees who engaged in commerce or in the production of goods for commerce as
required by 29 USC § 206-207.

12.  Furthermore, Defendant has had, and continves to have, an annual
business volume in excesses of $500,000,

GENERAL ALLEGATIONS APPLICABLE TO ALL COUNTS ‘

13, The FLSA and tho NCWHA applied to Plaintiff and Class Members at all
times in which they worked at Defendant’s club,

"14.  No exemptions to the application of the FLSA or the NCWHA apply to
Plaintiff or the Class Members, For instance, neither Plaintiff nor any Class Metber has
evet boen a profésional. or arfist exempt from the provisions of the FLSA or the
NCWHA. The dancing required at the Men’s Club doss not requite inventfion,

imagination or talent in a recognized field of artistic endeavor and Plaintiff and Class

3
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Metmbers have never been compensated by Defendant on a set salaty, wage, ot fee hasis,
Rather, Plaintiff and Class Members® sole source of income while working for Defendant
‘was tips given to them by the club’s patrons, (i.e., stage dancing or single dancing tips). .

' 15. At all relevant timeé, Plaintiff and each Class Member were employees of
Defendant under the FLSA and the NCWHA, Upon information and befief, during the
thres years preceding the filing date of this acﬁon mote than 100 dancers have worked at

Defendant’s club, all without being paid a penny of wages from Defendant.

16,  Defondant has classified and continues to classify all of its dancers as

independent contractors, In fact, Defendant actually states on their webpage that: “Our
entertainets ate private contractors, not employees, who make their own hours and pay
for privilege (sic) of petforming in our secure environment.”

17.  Defendant’s classification of Plaintiff as an independent contractor was
not due to any unique factor related o her employment o relationship with Defendant,
As a matter of common business policy, Defendant rontinely misclassified all dancers as
independent confractors as opposed to employees, As a result of this uniform
misclassification, Plaintiff and Class Members wete not paid the minimum wage or
overtitne wagc; required under the FLSA or the NCWHA.

18,  During the relevant .petiod, the employment torms, conditions, and policies
that applied fo Plaintiff were the same as those applied to the other Class Members who
worked as dancers at Defendant’s club,

19,  Duting the relevant period, no Class Member received any wages or other
compensation from Defendant. Class Members generated their income solely through the

tips they received from Defendant’s customers when they performed fable, chair, conch,

! Ses, e.g, http//mensclubraleigh.com/iobs.aspx
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ot othet dances. Additionally, Defendant imposed a fee schedule that actually resulted in
Plaintiff and Class Members paying for the privilege of dancing at Defendant’s club,
Defendant assessed a daily house fes to be paid by Plaintiff and Class Membots per shift
and demanded a portion of the gratuity the dancer received for each dance.

20.  The money that Plaintiff receives from Defendant’s patrons js a tip, not a
service charge, as those tertus are defined in 29 C.E.R, §§ 531.52, 531,53, and 531,55.

21, The money that Plaintiff receives from Defendant’s patrons does not
become part of the Defendant’s gross receipts to be later distributed to Plaintiff and the
othet dancors, Instead, Plaintiff and the other dancers merely pay the chub a portion of
their tips.

22, The full amount Class Membets are given by patrons in relation to danices
they perfo@ are not taken into Defendant’s gross receipts, Wi’rhva portion then paid out to
the dancers. Defendant issues neither 1099 nor W-2 forms to Class Members indicating
any amounts being paid from their gross receipts to Class Membets as service fees ot
wages.

23.  Plaintiff and Class Members are tipped employees under the FLSA as they
are engaged in an occupation in which they customarily and regulatly receive more than
$30 a month in tips.

24.  However, Defendant is not entitled to take a tip credit for the amounts
Plaintiff and Class Members received as tips, 29 U.S.C. § 203(m) requires an employer
to inform its employee that it intends to rely on the tip credit to satisfy its minimum wage
obligations. Here, Defendant affirmatively informed Plaintiff and the Class Members
that they would not be paid at all, much less paid a tip credit adjusted minimum wage.

25.  Furthermors, Defendant is unable to rely on the tip credit under Notth
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Caroling state law because Defendant tequires Plaintiff and the Class Membets to share
in excess of 15% of their tips. N.C. Admin Code § 12.0303.

26,  Defendant’s misclassification of Plaintiff and the Class Members as
independent conftactors was designed to deny them their fundamental rights as
employees to receive minimum wages, ovettime, to demand and retain portions of tips
given to Class Members by customers, and all done to enhance Defendant’s profifs,

27.  Defendant’s misclassification of Plainfiff and Class Members as
independent confractors was willful. Defendant knew or should have kmown that
Plaintiff and the Class Members were improperly classified as independent contractors.
Even a cursory examination of the law would have revealed this basic fact,

28, Employment is defined with “striking breadth” in the context of wage and
hour laws. Nationwide Mut. Ins. Co. v, Dayden, 503 U.S. 318, 325-26 (1992). The
determining factor as to whether dancers like Plaintiff ere employees or independent

 contractors under the FLSA. or the' NCWHA is not the dancer’s election, subjective
intent, or any contract she might entet into. Rutherford Food Corp. v. McComb, 331 U.S. .
722, 721 (1947); Schultz v. Capital Intl Sec., Inc., 466 F.3d 298, 304 (4th Cir. 2006).
Instead, the test for determining whether an individual is an “employee” under the FLSA
and the NCWHA is the economic reslities test. Under that test, employes status torns on
whether the individual is, as a matter of economic reality, in business for herself and truly
independent, or rathet is cconémioally dependent upon finding employment in others,

29.  Workers cannot validly elect fo be freated as independent confractors
instead of employees.

30.  Workers likewise cannot agree to be paid less than the minitonm wage,
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31.  Under the applicable test, courts utilize several factors to determine
economio dependence and employment status, These factors are: (f) the degtee of control
exetcised by the alleged employer, (i) the relative investments of the alleged employer
and employes, (iif) the degree to which the employes’s opportunity for profit and loss is
determined by the employer, (iv) the skill and initiative required in performing the job,
(v) the permanency of the relationship, and (vi) the degtes to which the alleged
employee’s tasks ate integral to the employet’s business. .

32,  The totality of the ocircumstance smroundingbme relationship between
Defendant and flaintiif and Defendant and Class Members establishes eo§mmio
dependence by the dancers on Defendant and thus employes status, As a matter of
economic reality, Plaintiff and all other Class Members are not in business for themselves

and truly independent, but rather are economically dependent upon. finding employment

4t others, namely Defendant. The dancers are not engaged in occupations or business

distinct from that of Defendant. Rather, theit wotk is the basis for Defendant’s business.
Defendant obtains the customers who desirs the dance entertainment and provide the
ﬁorlms who conduct the dance services on behalf of Defendant, Defendant retains
pervasive control ovet the club operation as a whole and the dancer’s duties are an
integral part of the operation,

A, Degree of Control

33, Plaintiff and the Class Members do not exert control over a meaningful
part of the club business and do not stand as separate economic entities from Defendant.
Defendant exercises conteol over all aspects of the working relationship with Plaintiff and

the other dancers in the club.

. 7 N
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34, ' Plaintiff and Class Members’ economic status is inextricably finked to
those conditions over which Defendant have complete control. Plaintiff and the other
dancers are completely dependent on Defendant for their earnings. The club controls all
of the advertising and promotion without which Plaintiff and Class Mel.nbers could not
survive economically, Moreovet, Dz;fendant sreates and controls the atmosphere and

surroundings at the club, the existence of which dictates the flow of customers into the

club, The dancers have no control over the customer volume of the atmosphete at the

club,
35, Defendant employs gwidelines and roles dictating the way in which 2

dancer, ike Plaintiff or the Class Members, may conduct herself. Defendant sets the

hours of operations, lengths of shifis dancers must work;, the show time during which a '

dancer may perform, and sets minimum dance tips, Defendant also determines the

sequence in which a daticer may perform on stage during her stage rotation, the themes of

" dancers” performances, including theit costuming and appearances, their conduct at work

(e.g., that they should be on the floor as much as possible when not on stage to mingle
with the club’s patrons), tip splifs, and all other terms and conditions of employment,
36.  Defendant requires thet ifs dancets work a minimum number of shifts

every week and each shift must be a minimum number of hours, Dancers are required to

report in and report out and the beginning and end of every shift. If a dancer atrives lato, -

leaves carly, or misses a shiff, that dancer is sﬁbject to fine, penalty, or reprimand by

Defendant.

37, Defendant routinely schedules dancers to work in excess of 40 hours per

week and knowingly permits dancers to work in excess of 40 hours per week regularly,
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38, Dcfeildant, not the dancers, set the minimum tip amount that dancers must
collect from patrons when performing dances, Defendant apnounces the minimum tip
amount to patrons in the club wishing to see the dances.

39.  'The ontire sum a dancer receives from a patron for a dance is not given io
Defendant and taken jnto its gross teceipts. Instead, the dancers keep their share of the
payment under the tip share policy and pay over to Defendant and the club the portion
they demand as their share or “rent.” For example, for a twenty dollar dance, Plaintiff
would be required to pay the club ten dollars, Defendant issues no 1099 or W2 foxms to
anty dancers characterizing or showing any sums being paid as service fees or wages,

40.  Defendant establishes the split or percentage which each dancer is
required to pay it for each type of dance they treceive during their shift. In addition,
amonnts must be shared with disk-jockeys, door staff, and other employees as part of
Defendant’s tip shating policy, Furthet, dancers ate expected to assist Defendant in
selling a drink quota per shift, The foregoing establishes that Defendant set the terms and
conditions for all dancer’s work. This is the hallmark of economic dependence.

B.  Skill and Initiative

41, PIaii'itiff, Iike all other dancers at Defendant’s club, does not exercise the
skill and initiative of 2 person in bnsiness for herself.

42, Plaintiff and Class Members are not required to have any specialized ot
unusual skills to work at Defendant’s club, Prior dance experience is not required as a
pretequisite to employment, Dancers are not required to attain a cottain level ’of skill in

_onder to dance at Defendant’s club, Thero are no certification standards for dan(;ers.
- There are no dance seminars, no specialized training, no instructional booklets, and no

choreography provided or required in order to work at Defendant’s club, The dance
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skills utilized are commensurate with those exercised by ordinaty people dancing at a
typioal nightclub or a wedding, .

43, Pleintiff, like the Class Members, does not have the oppottunity to
exetcise the business skills and initiative necessaty to elevate her status to that of an
independent contractor, Dancers exercise no business management skills.‘ They maintain
no separate business structures or facilities. Dfmc;ars do not actively participate in any
effort to inctease the club’s client base, enhance goodwill, or establish contracting
possibilities, The scope of a dancer’s initiative is restricted to dccisic.ms involving what
clothes o weax; (within Defendant’s guidelines) ot how provocatively to dance

44, Plaintiff and Class Members are not permitted to hire or subcontract
other qualified individuals to provide additional dances to patrons and increase their
Tovenues, as an independent contractor in business for themselves would,

C.  Relative Investment

45, PlaintifPs relative investment is minor when compared to the investment
made by Defendant.

46,  Plaintiff, like all other dancets, has made no capital investment in the
facilitles, advertising, maintenance, sound systems, lights, food, beverage, inventory, or
staffing at Defendant’s club. A dancer’s investment is fimited to expenditures on
costumes or makeup. But for Defendant’s pﬁ»vision of the lavish club work
environment, the dancers would eatn nothing,

D.  Opportunity for Profit and Loss

47, Defendant, not the dancers like Plaintiff, manages all aspects of the

business operation incloding atiracting investors, establishing working hours and hours of
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operation, setting the atmosphere, coordinating advertising, hir%ng and controlling the
staff, Defendant, not the dancets, takes the true business risks for Defendant’s club. ‘
48, Dancers like Plaintiff and Class Members do not confrol the key :
determinations of pro.ﬁt and loss of a successful enterprise. Specifically, Plaintiff is not .
responsible for any aspect of the enterprise’s on-going business risk. For example, ‘ ; o
Defendant is responsible for all financing, the acquisition and/ot lease of the physical |
facilities and equipment, inventory, the payment of wages (for managers, bartenders,
efe.), and obtaining all the appropriate business insurance and licenses.
49, Defendant, not the dancers, establishes the minimum dance tip amounts
that should be collected from patrons when dancing.
50. The dance tips the dancers teceive are pot a return on a capital
investment, They are a gratuity for services rendered, From this perspective, it is clear
that a dancer’s “return on investment” is no different than that of a waiter who serves
food during a customet’s meal at a restautant,
E. = Permanency
51, | Plaintiff wotked for over a yeat as a dancer at Defendant’s club. On
infortnation and belief; other dancers have warked. for Defendant for a significant petiod
of time, '
F.  Integral Part of Employer’s Business

52 Dancers, like Plaintiff and Class Members, are essential to the success

of Defendant’s club. The continned success of clabs such as Defendant’s turns upon the
provision of dances by the dancers for the club’s patrons. In fact, the sols reason
establishments like Alameda Strip exist is to showoase the dancers’ physical aitributes for

their customets,
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53. Moreover, Defendant is able 1o charge higher admission prices and 2
much higher price for their drinks than a comparable establishment without dancers
because dancers ate the main atiraction of such clubs. As a result, the dancers are an
integral patt of Defendant’s business.

54, The foregoing demonstrates that dancers like Plaintiff and Class

Membets are economically dependent on Defenﬂaut and subject to significant control by

Defendant. C[herofore, Plaintiff and Class Members were misclassified as independent.

c;mtractots and should have been paid the minimum wage at all times they worked at
Defendant’s club and otherwise been afforded all rights and benefits of an employee
under fedetal and state wage and hour laws.

55, All actions by Defendant herein deso'ribed were willful, intentional, and
not the result of mistake or inadvertence, Defendant was aware that FLSA and the
NCWHA applied to the operation of Defendant’s club at all relevant times and that under
the cconomic realities test applicable to determining employment status under those laws
the dancers were misclassified as independent contractors, Defendant was aware of, or
throngh the exercise of reasonable diligence should have been aw;!re, of the multitude of
previous cases holding dancets identically situated to Plaintiff and Class Members wete
employees, not independent contractors. See, e.g., Jeffcoat v, State, Dep't of Labor, 732
P.2d 1073 (Alaska 1987) (dancers are employees); Martin v, Circle C Invesiments, Inc.,
MO-91-CA-43, 1991 WL 338239 (W.D. Tex. Mat. 27, 1991) (dancérs are employees);

" Martin v, Priba Corp., CIV.A.3:91-CV-2786-G, 1992 WL 486911 (N.D. Tex, Nov, 6,

1992) (dancers are employees); Reich v, Circle C. Investments, Inc., 998 F.2d 324 (5th

Cir. 1993) (dancets ate employees); Reich v. Priba Corp., 890 F. Supp. 586 (N.D, Tex,

1995) (dancers ate employees); Harrell v, Diamond 4 Entm't, Inc., 992 F. ‘Supp. 1343
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(M.D. Fla. 1997) (dancers are employees); Doe v, Cin-Lan, Ine., 08-CV-12719, 2008
WL 4960170 ED. Mioh: Nov. 20, 2008) (daqcet substantially likely to be able to prové
she’s an. employee); Morse v, Mer Corp., 1:08-CV-1389-WTL-IMS, 2010 WL 2346334
(S.D. Ind, June 4, 2010) (dancers ate employees); CIinLy v. Galard S. Enterprises, Inc.,
808 F Supp. 2d 1326, 1329 (N.D. Ga, 2011) (dancets are employees); Thompson v.
Linda And 4., Inc., 779 B, Supp. 2d 139 (D.D.C. 2011) (dencers are employees);
Thornton v. Crazy Horse, Inc., 3:06-CV-00251-TMB, 2012 WL 2175753 (D. Alaska
June 14, 2012) (dancers ate employees); Milano's, Inc. v, Kansas Dep't of Labor,
Comtributions Unit, 293 P,3d 707 (Kan, 2013) (dancers are employees); Hart v. Rick's
Cabaret Int'l, Inc., 09 CIV. 3043 PAE, 2013 WL 4822199 (S.D.N.Y. Sept. 10, 2013),
- reconsideration denied (Nov. 18, 2013) (dancets are employees).
FLSA COLLECTIVE ACTION ALTEGATIONS

56.  Plaintiff seel‘cs fo bring her claims under the FLSA on behalf of hezself and
all. other similatly situated workers of Defendant who wotked in any week as an
independent confractor {or othetwise not classified as an employee) in three years
immediately pteceding the date on which this action was filed and continuing'thergaﬁer
through the date on which final judgment is entered, Timse wh file a written consent
will be a party to this action. pursuant to 26 US.C, § 216(b). (“FLSA Cless”). Plaintiff
seeks unpeid minimum wages, vnpaid overtime, liquidated damages, court costs, and
attorneys’ fees on behalf of the FLSA Class,

57, Plaintiff has actua] lmowledge‘that Class Members have also been deniied
overtime pay for hours wotked over forty houts per workweek and have been denied pay
at the federally thandsted minimum wage rate. That is, Plaintiff worked with other

dancers at Defondant’s establishments, As such, she has first-hand personal knowledge
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of the same pay violations throughout Defendant’s multiple establishraents. Furthermore,
other exofic dancers at Defendant’s various establishments have shared with her similar
pay violation expetiences as those desctibed in this complaint, )

58, Other employees similarly situated to the Plaintiff work or have worked
for Defendant’s genﬂe;nen’s club, but were not paid overtime at the rate of ope and one-

_half theit regular rate when those houts ‘exceeded forty houts per workwoek,

Furthetmore, these same employees wete denied pay at the federally mandated minimutm

w:age rate,

59, Although Defendant pertnitted and/or required the Class M&nbers 1o work
in excess of forty hours per workweck, Defendant has denied them full compensation for
their hours wotked over forty, Defendant has also denied‘ them full compensation at the

federally mandated minimum wage tate,

60.  The Class Members perforni or have performed the same of simila work -

as the Plgintiff,

61, Class-Menbers regulatly work or have worked in excess of forty hours
during 8 workweek. .

62, Class Members are not exempt from receiving overtime and/t;r pay at the
federally mandated minimum wage rate under the FLSA, A :

63.  As such, Class Members are similar fo Plaintiff in totms of job duties, pay
struoture, tisclassification as independent contractors and/or the denial of overtime and
minimum wage. . ,

64,  Defendant’s failure to pay overtime compensation and hours worked at
the minimum.wage rate required by the FLSA results from generally applicable policies

or pralctices, and does not depend on the personal circumstances of the Class Members,
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65. The experiences of the Plainiff, with respect to her pay, and lack theréof,
is typical of the experieﬁces of lee Class Members,

66, ‘The specific job titles or precise job responsibilities of each Class
Mex‘r‘xberl does not prevent (;ollcctive treatment,

67.  All Class Members, irrespective of their patticular job requirements, are
entitled to overtime compensation for hours worked in excess of forty duting a
workweek, '

68,  All Class Menibars, irrespective of their patticular job requirements, are

entitled to compensation for houcs worked at the federally mandated minimum wage rate,

69, Although the exact amount of damages may vary among Class Members,
the damages for the Class Members can be easily calculated by a simple formula, The
claims of all Class Members arise from a common nucleus of facts, Liability is based on
a systematic course of wrongful conduct by the Defendant that caused hatin to all Class
Members,

70.  As such, the class of similarly sitnated Plaintiffs is propetly defined as
follows: .

The Class Members are all of Defendant’s current and former exotic
dancers from any time starting three years before this Complaint was
filed up to the present.

NORTH CAROLINA WAGE AND HOUR ACT (NCWHA) CLASS ACTION
ALLEGATIONS

71, Plaintiff also seeks to represent a class of individuals under Fed, R. Civ. P,
. 23(b)(3), for back wages and liquidated damages under N.C. Gen. Stat; §§ 95-25.6, 95-
2222, and 95-25.22(a1) (NCWHA Class”). The NCWHA Class consists of all dancers

at Defendant’s club at any fime in the two years prior to the initiation of this action
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continuing throt}gh the present that did not recsive their wages when those wages were
due.

72, The individuals in the Class are so sumetous that joinder of all individual
members is impracticable, Although the precise number of such individuals is currently
known bui to Defendant, Plaintiff believes that the number of individuals that worked at
Defendant’s club as dancers in the last two yeats is well in excess of 40 dancets,

73;  There are questions of law and fact common to the Class that predominate
over any individual questions solely affect individual members, including, but not limited
to!

A,  Whether Defendant violated the FLSA or the NCWHA. by olassifying all
its dancers as independent contractors as opposed to employees and not

paying sny wages;

B.  Whether the monies given to dancers when they performed dances is
propetly classified as a gtatuity or a service fee;

C.  Whose property the monies given to dancers when they perform dances is;

D,  Whether Defendants unlawfully required Class Members to split their tips
with Defendant; .

E.  ‘The amount of damages, restitution, and/or other refief (including all
applicable civil penalties, liguidated damages, and injunctive/equitable
relief) Plaintiff and Class Members are entitled to; aud, .
F.  Whethet Defendant should be permanently enjoined from continuing to
misclassify, and in turn, refusing to pay minimum wages to the Class
Members.
74.  Plaintiff’s claims are typical of those of the Class, Plamﬁff, like other
members of the Class, was misclassified as an independent contractor and dended her
rights to wages aﬁd gratuities under the FLSA and the NCWHA. The misclassification of

Plaintiff resulted from the implementation of a common business practice which affected
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all Class Members in a similar way, Plaintiff challenges Defendant’s practice under legal
theories common to all Class Members,

75, Plaintiff and the undersigned counsel are adequate representatives of the
Class. Given Plaintiff’s loss, Plaintiff has the incenfive and is coramitted to the
prosecution of this action for the benefit of the Class, Plaintiff has no intérests that arc
antagonistic 1o those of the Class or that would canse het to act adversely to the best
interests of the Class. Plaintiff has retained connsel experienced in class actic;n litigation
and wage and hour disputes,

76.  This action is maintainable as a class action under Fed, R. Civ. P, 23(b)(1),
23(b)(2), and 23(c)(4) because the prosecntion of separate actions by individual members
of the Class would create a risk of inconsistent or varying“i adjudications with respect to
individual members of the Class which would establish incompatible standatds for
Defendant and sitilar companies. l

77.  This action is maintainable as a class action under Fed, R. Civ. P. 23(b)(3)
because questions of law and fact cormmon to the Class predominate over any questions
affecting only individuals members of the Class and because a class action is superior to

other methods for the fair and efficient adjudication of this action.

FIRST CAUSE OF ACTION
Violation of the FLSA—Collecfive Action ~

(Failure to Pay the Statutory Minimum Wage and Overtime
78.  Plaintiff incé)rporates a1l allegations contained jn the foregoing paragraphs,
79. 29 US,C, § 216(b) allows Plaintiff to assert FLSA claims on behalf of
herself an all other employees similatly situated. Plaintiff asserts this claim on behalf of

herself an all similardy situated employees in the Class defined above, who worked for
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‘Dcfendant at any time from the date three yeats prior to the date the Complaint was

originally filed continuing through the present, All requiternents for a collective action
ate met,

80. 29 U.S.C. § 206 requires Defendant pay all employees the minimum wage
for all hours wotked.

81, 29 US.C. § 207 requires Defondant pay all employees at a rate at Jeast
equal to one and one half times their regular rate for all hours worked in excess of forty
hours per week.

82.  Defendant failed to pay Plaintiff and the Class Members the minimum
wage or overtime, or atty wages whafsoever, In fact Defendant actually requires that
Plaintiff and Class Members actually pay it in order to work.

83. " Defendant failed to pay Plaintiff or any other dancer minimum wages
throughout the relevant period because it misclassified them as independent contractors,

84,  The amounts paid to Class Membets 4by customets in relation to dances
performed were tips, not wages ot services fees. These monies were not the property of
Defendant, 'The entite amounts collected from customers in relation to dances performed
by Class Members were not made part of any Defendant’s gtoss teceipts at any point.

85.  As aresult, the amount paid by Plaintiff and Class Members in relation to
dances Were‘tips, not wages or service fess, and no part of those amounts can be used to
offset Defendant’s obligation o pay Class Members or Plaintiff the minimum wages due.

86, Fuxﬂlér, no fip credit applies to reduce or offset any minimum wages due,
The FLSA only permits an employer o allocate an employee’s tips to satisfy a portion of

the statutory minimum wage regoirement provided that the following conditions are

satisfied (1) the employer must inform the tipped employee of the provisions of 29
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U.S.C, § 203(m); and (2) tipped emplos'ees must retain all the tip.s received except those
tips included in a tip pool among employees who customatily and regularly receive tips.
87.  Neither of these conditions is satisfied. Defendant did not inform Plaintiff
or Class Memberts of the provision of 29 U.S.C. § 203(m) nor did Plaintiff and Class
' Memﬁers retajn all of their tips. Instex;d, Defe;ldani’ maintained that no dancer was ever
due any minimum wages due to their classification as independent contractors. The
dancets, in turn, wete paid nothing,

88,  Based on the foregoing, Plaintiff and the Class Members aré entitled to the
full statutory mintroum wages and overtime as set forth in 29 U.S.C. §§ 206 and 207 for
all periods in-which they worked for Defendant, '

89,  Defendant’s conduct in misclassifying dancers like PIM and Class
Members was willful and done to avoid paying them minicuum wages, overtime, and

ofher beneﬁt;; that they were legally entitled to,

90, The FLSA provides that private civil action may be brought for the
payment of federal minitmum wages and overtime together with an equal amonnt in
liquidated damages, Moreover, Plaintiff and Class Members are entitled to recover
attorneys’ fees and costs incurred in enforcing their rights putsuant to 29 U.S.C. § 216(b),

91. 29U.8.C. §211(c) provides in relevant part:

Every employet subject to any provision of this chapter or of any
ordet issued under this chapter shall make, keep, and preserve such
records of the persons employed by him and of the wages, hours,
and other conditions and practices of employment maintained by
him, and shall preserve snch records for such pétiods of time, and
shall make such reports therefrom to the Administrator as he shall
prescribe by regulation or order as necessary or appropriate for the

enforcement of the provisions of this chapter or the regulations or
orders thereunder.
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92, 29 CFR. § 516.2 further requires that every employer shall maintain and
preserve payroll or other records containing, Wiﬁzoui limitation, the total hours worked by
each employee each workday and total hours worked by each employee during the
" workweek.

93,  To the extent Defendant failed to maintain all records required by the
aforementioned statute and tegulations, and failed to furnish to Plaintiff and the Class
Members comprehensive statements showing the hours they worked during the relevant
time period, it also violated the law,

94.  When an employer fails to keep acoutate records of hours worked By its
etoployess, the rafe in Andetson v, Mt. Clemens Pottery Co., 328 U.S. 680, 687-688 is
controlling. That rule states: )

[Wihere the employet's records ate inaccurate or
inadequate, . .an employee has carried ont his burden if he
proves that he has in fact performed work for which he was
improperly compensated and if he produces sufficient
- evidence to show the amount and extent of that wotk as a
matter of just and teasonable inference, The burden then
:shifts to the employer to come forward with evidence of the
precise amount of wotk performed or with evidence to
negate the reasonmablengss of the inference to be drawn
from the employee’s evidence. If the employet failed to .
produce such evidence, the court may then award damages -
to the employes, even though the result be only
approximate, |
' 95.  The Supreme Court set forth the above standard to avoid allowing the
employer to benefit by failing to maintain proper records. Where damages ate awarded
pursuant to the standard in Mt Clemens, “[t]he emplos'er cannot be heard to complain'
that the damages lack the exactness and prcoision'of measurement that would be possible

" hadhe kept records in accordance with. , .the Act” Id
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96.  Based on the foregoing, on behalf of the Class, Plaintiff seeks unpaid
minimum wages and overtime at the required legal rates for all their work during the
relevant time period, back pay, restitution, damages, reinbursement of any tip splits or

tip sharing, liquidated damages, attorneys’ fees and costs, and any other relief allowed by

Taw.
SECOND CAUSE OF ACTION
Violation of the North Carolina Wage and Hour Act
97, Plaintiff incoxporates all allegations confained in the foregoing
paragraphs.

98, - North Carolina law requires an employer to pay its employees on all
wages and tips acomingto the employee. N.C. Gen. Stat. § 95-25.6.

99.  Defendant was required to pay Plaintiffs and Class Members for all wages
at North Carolina’s minimum wage rate or the FLSA minimum wage rate, whichever
results in a higher payment to Plaintiff and Class Members, N.C. Gen, Stat, § 95-25.3,

100.  Defendant was also required to pay each employee that wotked more than
40 hours pet workweek at a rate of niot less than time and one half of the regular rate of
imy for each hour ovet 40 per week. N.C, Gen. Stat, § 95-254,

101,  Defendant intentionally refused to pay all wages due as set forth in the
precoding patagraphs fo Plaintiff and Class Members in violation of the North Carolina
‘Wage and Honr Act.

102,  Accordingly, Plaintiff, on behalf c;f herself and the Class Me;nbcrs, seeks

damages in the amount equel to the amount of unpaid eamed compensation, liquidated -

damages, interests, costs, and attorneys’ fees, N.C. Gen, Stat. § 95-25.22,
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DAMAGES SOUGHT '

103,  Plaintiff and Class Members are entitled to recover compensation for the
hours they worked for which they wete not paid at the federally mandated minimum
‘wage rate ot the rate mandated by the NCWHA.

104,  Additionaly, Plaintiff and Class Members are eptitled to recover their
unpaid overtime compensation,

105,  Plaintiff and Class Membr;rs are also entitled to all of the misappropriated
tips, ’

106.  Plaintiff and Class Mombets are also entitled to an amonnt equal to all of
thejr unpaid wages as liquidated damages.

107.  Plaintiff and Class Membets are entitled fo recover their aftotney’s fees
and costs as requited by the FLSA and the NCWHA.

- JURY DEMAND

108, Plaintiff heteby demands triel by jury.

PRAYER

109. For these reasons, Plaintiff and Class Members respectfilly request that

judgment be entered in their favor awarding the following relief:

a, Overtime compensation for all hours worked over forty in a workweek at
the applicable time-and-g-half rate;

b.  Allunpaid wages at the ELSA/NCWHA mandated minimurm wage rafe;
c.  Allmisappropriated tips;

d.  An equal amount of all owed wages as liquidated damages as allowed
under the FLSA and NCWHA;

e Resasonable atformey’s fees, costs and expenses of this action as provided
by the FLSA; and

22 :
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£ Such other relief to which Plaintiff and Class Members may be entifled, at

law or in equity.

Of Counsel;
John A, Neuman
jneuman(@kennedvhodges.com

i

Respectfully submitted,
KENNEDY HODGES, L.L.P, -
By: _/s/David W. Hodges :

David W, Hodges
dhodges@kennedyhodges.com

Fed LD, # 20460

Texas State Bar No, 00796765 (will
apply for admission pro hac vice)
711 W. Alabama St.

Houston, TX 77006

Telephone: (713) 523-0001
Facsimile; (713) 523-1116

LEAD ATTORNEY IN CHARGE FOR PLAINTIFF
& CLASS MEMBERS

Texas State Bat No. 24083560 (will apply for admission pro hae vice)

Kennedy Hodges, L.LP.
711 'W. Alabama St.
Houston, TX 77006
Telephone: (713) 523-0001
Facsimile: (713) 523-1116

LoCAL COUNSEL:

/s/ Todd Ellis

Todd Ellis (Fed, LD. # 22039)
LAW OFFICE OF TODD ELLIS, P.A.
7911Broad River Road, Suite 100
Trmo, SC 29063

Phone: 803-732-0123

Fax: 803-732-0124

Email: todd@toddellislaw.com
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Authority For Civil Cover Sheet

The J§ 44-03v]E oovet sheel and the infoxmation contoined hateln nelhor replaces nor supplements the flings and service of pleading or ofher papers s
requlred by law, expapt as provided by Inoa! rules of court, This form, approved hy the Jutliola! Conference of the United States in September 1974, iy
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Court for ench-olvil complaint filed. The-#Horney filing-a.case should complete the form as follows:

L{a) Pluintifts-Dofendonts, Enter iames (last..ﬁ«lt}midah initint) oF plaintiff and defondant, Xf the:plnintiff or defentiant I & government agency, use

®)

©

1,

V.

orily the full neme or stindard abbreviations, If the plaintiff or defendant {5 an olficlal within s government agency, Identlsy first the agency and
then the officinl, giving both.name and title,

County.of Resldenen, For onclr plyil oase fifed, excepl U.S. plaintifPoases, orités 1he nanié of tho eourity wiidre the-first Hsted plaintiff resides atthe
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in-this.section "(ssn nitachment)”,

Jurigdiction, The bnsls of jurisdiotion Iy set-forth under:Rule 8(x), FR.Cv.P., which requires thut mrisdlotions he shown in pleadings, Place an X"
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AQ 440 (Rev, 05/12) Stimmpns in s Clvii Aotion
UNITED STATES DISTRICT COURT

forthe i
Eastern Distriot-of North Carolina -
Laslie Holden ;
>
) ;
< Plaintils)- ) f
‘ v. g Civil Action No, 6:14-0v-00348
Ralelgh Restaurant Concepts, ind. g
D |
) : :
“Defendeni(s) ) :
SUMMONS IN A-CIVIL ACTION * !

Toy (Defendant's nate and-address) or Corporation Bystem i
Reglstered Agentof Releigh Restaurant Congspts, Ino,

160 Fayettevllle St., Box 1011
_ Ralelgh, North Garolina 276012057

A lawsuit hes-been filed agatnst you,,
‘Withing 21 ﬂa;;s gftet service of this surmons on you (notcounhng‘the day yourecetved it) — or 60 ddys if yon

are the United States or 2 United States agency, ot an officeror employee of the Unlted States desribed inFed R. Clv,

¥, 12 (8)(2) or (3) — you must setveon the pleinfiff an answer fo the atfached complaint or a motion under Rule 12-0f
the Federal Rules of Civil Procedure. The answerormotion must be served on the plaintiff'or plaintiff's attorney,

whosa name and address aré:  Law Offles of Todd Eliis, P.A,
7911 Broad River Road, Suite 100, Jtmio, South Carolina 20063

Kennedy Hodges, 1LP
711 W. Alabama Street, Houston, Texas 77006

If) you fail to respond, Judgmerit by defavlt will be entéred against you for the relief detmanded in the complaint,
You also must file your answer or mation with'the court,

CLERK OF COURT

Date:

Signature of Clerkar Deputy Clerk

’
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AO 440 (Rev, 06/12) Sumimons in o Clvll Actfon (Pege 2)

Civil Action No, 5:14-0v-00348

PROOI"OF SERVICE
(This section should not be filed with thie coterd unless required by Fed, R. Civ, B, £ (1))

‘This summons £t (rame ofindividual arid itle, {f an)

was teceived by-me on fdats) .

0 1 personally served the summons on the individuel at @lacs)
' on (date) ] sar

{1 Ileft.the swamons at the individual's residence orusual place of abode with (rame).

» & person of suitable age and discrefion who resides there,
an (date) , and.mdiled & copy to the individuals last known address; or

[T 1 served fhie summons on (mame of individial) »whois

designated by law to accept servics of process on hehalf of (ame of erganization) L
. on (datef Y

O Ireturned the summons unexeented beonuge. ) ;or

(1 Other (apxalij’):‘

My fees are.§ for frdvel and § ‘for setvices, for & total of § 0,00

I declare under penalty of perfury that this information is frue.

Date:

Server's signafire

Erinted-tiame and title

Sarvar's address

Additional informaﬁpn regarding uttempted service, ete!
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Appeal: 16-2036- - Doc: 13 Filed: 10/1.9/2016——Rg~1050f 208

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
IN THE WESTERN DIVISION

LESLIE HOLDEN on Behalf of Herself §
and on Behalf of All Others Similarly §
Situated, §
' §
Plaintiff, §
§ .
V. : § CIVILACTION NO. 5:14-cv-00348
§ )
RALEIGH RESTAURANT CONCEPTS, §
INC., - 8
: §
Defendant. §
§ .
§

DISCLOSURE OF CORPORATE AFFILIATIONS AND OTHER ENTITIES WITH
ADIRECT FINANCIAL INTEREST IN LITIGATION

PURSUANTTO FED, R. CIV. P. 7.1 AND LOCAL CIVIL RULE 7.3, OR FED. R. CRIM, P. 12.4
AND LOCAL CRIMINAL RULE 12.3,

Leslie Holden on Behalf of Herself and on Behalf of All Others Similatly Situated is the
Plaintiff makes the following disclosure;

1. Is patty 2 publicly held corporation or other publicly held entity?
No.

2. Does party have any parent corporations?

No,

3. Is 10% ot more of the stock of a party owned by a publicly held corporation or
other publioly held entity? )
No.

1

Case 5:14-cv-00348-F Document 1-3 Filed 06/13/14 Page 1 of 3
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Doc: 13 -—Filed:106/19/2016—P

4. Isthere any other ‘publicity held corporation or othet publicly held entity that hes
a direct financial interest in the ontcome of the litigation (Local Civil Rule 7. 3or

Local Ctiminal Roje 12.3)7
No.
5. Isparty a trade association?
“No. '

6. Ifcase arises ont of 2 bankruptcy ptoceeding, identify any trusfee and the
members of creditor’s committee:

Not applicable,
Respectfully submitted,
KENNEDY HODGES, L.L.P.

By: _/s/David W, Hodges -
David W. Hodges

dhodges@kennedyhodggs.cog

Fed 1D, # 20460

Texas State Bar No, 00796765 (will
apply for admission pro hae vice)
711 W. Alabama St.

Houston, TX 77006

Telephone: (713) 523-0001
Facsimile: (713) 523-1116

LEAD ATTORNEY IN CHARGE FOR PLAINTIFF
& CLAS.S MEMBERS

Of Counsel:
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CONSENT TO BECOME A PARTY PLAINTIFE

Name: Leslie Holden

1, I consent and agree to pursue tny claims of unpaid overtime and/or minimum wage
through the lawsuit filed against my employer.

2. Tunderstand that this lawsuit is brought to recover unpaid wages under the Fair Labor
Standards Act and/or any applicable state laws, I hereby consent, agree and opt-in to become
a plaintiff herein and be bound by any judgment by the Court or any settlement of this action,

3, I intend to pursue my claim individually, unless and until the court certifies this case
as a collective or class action, T agree to setve as the class representative if the court approves,
If someone else serves as the class representative, then I designate the class representatives ag
my agents to meke decisions on my behalf concerning the litigation, the method and manner
of conducting the litigation the enteting of an agreement with the plaintiffs' counsel
concerping aitorney's fees and costs, and all other matters pertaining to this lawsuit.

4. TInthe event the case is certified and then decertified, I authorize Plaintiffs’ counsel to
use this Consent Form to re-file my claims in a separate or related action against my
employer,

(Signature) VLMMJ (ﬂm (Date Signed) 7/11/2013

| ExhibitA -
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VIA ELECTRONIC FILING

Ashley L, Banks, Field Attorney
National Tabor Relations Boatd
Sub Region 11

4035 Univerkity Plowy Ste 200
Winston Salem, NC 27106-3275

RE: Releigh Restanrant Concepts, Ine. d/b/a
: The Men’s Club of Raleigh
NLRB Case 10-CA~145882

Deat Ms, Bauks;

This is the statement of posttion of Raleigh Restaurant Concepts, Ine, d/b/a The Men’s
Club of Raleigh ("The Men’s Club,” the “Cotapany” or thie “Charged Party”) in the above-
capHioned matter.

This statement is & summary only and the Board should not consider it a complctc
statetnent of all facts which relate to this metter, It tesponds only to- specific allegations
contained in the Charge and your letter, Plense keep in mind that this statement is based on the
best information available at this time, and we reserve our tight to supplement or modify it if we

discover additlonal information while this matter is pending before the Boatd,

The Charge, filed by Leslie Holden (“Cherging Party™), alleges that since on or about
August 12, 2014, the' Company sought to anforce a walver of the right to mediate and arbitrate
employment disputes on a collective basis in violation of Section 7 of the National Labor
Relptions Act (“NLRB”, the “Act”), and the Bosrd decisions in D.R. Horton, 257 NLRB No, 184
(Fanuary 2012), and Murphy US4, Jnc, 361 NLRB No, 72 (October 2014),

The Charge should be dismissed on several grounds, First, and as # threshold matter,
Charging Party was not an employee of the Company, and therefore is excluded from the
protections of the Act. Second, assuming arguendo that Ms, Holden is an employee, which she
is not, the Board’s holding in D.R, Horfon and testated in wahy Oil US4, Inc, has been
rejested by every Cirouit Court that has considered it, and is contraty to Supreme Court
preccdent

*
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A. BACKGROUND
1. The Men’s Club of Raleigh

The Men’s Club of Raleigh is a tefail business operating at 3210 Yonkess Road, Ralelgh,
Notth Carolina, The Company sells food and beverages (both alooholic and non-alecholic) in
the Club. '

The interior of the Club consists of gervices atens, each of which includes g bat and
tables, In addition to the bars, thete ate dedicated “stages” and private rooms where female
entertainers perform sude ot semi-nude dancing,

The Club also features a large commeroial kitohen. The kitchen supports a menu:
available any time the Club is open, Tn addition to the bats, service areas and the kitchen, the
Club also containg adminisitative ateas, and dressing rooms, Th oxdet to sell food and beverages,
the Club has to secute licensing from the State of North Carolina, If the Clab does not meet the
State’s requitements, its licenses can be revoked,

2. Staffing at the Club

The Club operates seven days a week. A maneger is on duty when fhe Club is open and
is responsible for its operations. The Club employs bartenders, wait staff, bar backs, managets
and security personmel,

In addition fo the employees, female entettainers perform at the Club under contract,
Charging Patty was one of the female entertainers who spotadically performed at the Club, As
set forth helow, entertainers ate not employees of the Company,

3, The Role of Entertainers in the Refail Business

Entertainers af The Men’s Club contract to dance semi-mude or nude. This provides a
draw to attract oustomers to the Club, The presonce of entertainers distinguishes the Company
from other bars and restauranis, It is 2 unique chavacteristic and appeals fo many onstomers who
then eome into fhe Club and buy food and drink.

The use of entertainers at the Club is known as a “dtaw item™, which is comuon in the
retail business, A commeon draw in the food end resteanrant business is to feature live music, A
popular musjcal performer can bring custoters fo a bar or olub where the cnstomers then spend
money on food and alcohol. Entertainers setve the same putpose, .
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Entertainers Perform Under Contract with the Club as Tenants, Not Emp]oyees
Entettalners at the Club have no employment relationship with the Compary, Rather,

they petform pursnant to a conttact between each dancer and the Club, as landlord and tetant,
The contract takes the form of an Bntertainment Lease,

The Lease satisfies the legal tequirements of a comdtact and is common in the indnstry,

The Lease as used at the Club, or one identionl in all relevant aspects, has been in place sitce
about 2008, Entertainment Lenses expire yently, or earliet if the entertainet does not perfotmn for
two congecutive months,

2013,

Ms. Holden sighed the Entettainment Lease on Match 22, 2012 and again ox Janwary 22,
See Attachment 1, for a copy of the lease signed by Charging Pariy, The Lease she

entered into establishes an independent contractor relationship in all respects:

The Club agrees to ptovide the entertainer with an envitonment in which to dance, The

" Club is required to provide a stage atea and other aveas in which the dancer can perform,

as well as musio for use on the premises, lighfing, and dressing room facilities, In
exchange, the entertainer pays the Club a rental fee. The rentel fee is set forth in the
entertainment lease, based on the mumber and the type of performance, not on the time
spent petforming, See Attachment 1, p. L. .

The Club does nof pay the entertaitier for her setvices, the cusfotnet does. Bntertainets
are paid charges ditectly from customers in retorn for dancing, The charge depends on
the netute and length of the dance, Performets also rcceiva tips from customers, See

" Aftachtment 1, p. 2.

Ax such, the lease provides that the entertainer agtees o “be exclusively responsible fot,
and shall pay, all fedeial, state and local taxes and confributions imposed upon any
income eamned by entertaiter while performing on the premises,...” See ditachment 1.
Page 3.

There are virtnally no restrictions on the dancer beyond thet she obey fhe law, The Chib
retains no vontrol over how she performs as an entertainer, Indeed, the Lease provides, in
Seotion 7: “The Club has no right to ditect or confrol the nature, content, chatacter,
manner or meats of Entertaifier®s ‘enfertaloment services' or her performance.” See
Attachment 1, page 2.

Nor are there any requitements by the Club that the entertainer datce for any particular
ocustomer, It is entirely up to the dancer fo decide whether she will dance for a customer,

Entertainers who perform at The Men’s Club also perform at other ¢lubs, including other
clubs in the Raleigh area. In fact, some travel ag far as Charlotte to work, The Lease
containg an explicit non-exchusivity clause, which states; “By entering into this Lease,

-
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entertainet i3 not limited to performing only on the Club’s premises. Entertainer is fiee fo-

perform her etitertainment activities at other businesses and at othet looations,” See
Attaohment 1, page 1,

» The Compeny does not have the authority to demand ot control attendance in the Club by
entertainets, nor does it tty to exercise such authority, By contract, the enfertainers set
their performance schedules subject only to available space. The Leass stafes,
“Entertainer shall gelect, ot least otie week in advance any and all days that she desires to
perform on the premises during the following week and the Club shell make the leased
portion of the premises available to entertainer duting those dates and time subject only
to space availability”, See dttachment 1, p. 7.

.+ Nor does the Company have the anthiority to discipline enferfainers under the Lease, As
with any sound contract, however, it does provide for termitation and breach, If either
patty is in material breach it may terminate the comtract within 24 hours’ notico, See

Attachment 1, p. 3.

In sutu, enfertainers are not subject to dey-to-day control by the Company. The Lease
acknowledges the patties’ relationship clearly, as it stafes:

The partles aoknowledge and represent that the business relationship created between
the Club and Entertainer is that of landlord and tenant for the joint and non-exclusive
leasing of the Prensises (meaning that other entertainers are also leasing portions of the
Premises at the same fime), and that this relationship is a material (meaning significant)
part of this Lease. .,

See Attachment 1, p. 2.

Moteover, the practical application of the Lease is consistent with its l;mguago at the
Men’s Club. Thete is no evidence that the contract is any way a sham. Tn short, the terms.of the
lease control the relationship between entertainers and the Club,

5, The Mandatory Arbitration Provision and the Class Action Waiver

The Lense includes a seotion enfifled, “Arbittation of Class and Collective
Actions/Attorney Fees and Costs™, See Attachment 1, p. 5. Under this provision, the Entertaiter
aprees that any and all controversies betweon the enfertainer and the Club “shall be exclusively
decided by binding arbitration”, Ta addition, the Lease also includes a section entitled, “Class and
Collective Action Waivet”, See dttachment 1, p, 6. Under this provision, the Entertainer agrees
that any and all claims and disputes between she and the Club will be bronght individually, and

-

" that sho will not seck class or collective action treatment,

On Jube 13, 2014, Ms, Helden filed a collective and class action, alleging that The Men’s
Club violated the Fair Labor Staridards Act ("FLSA™), The Coxapany filed & Motion to Distniss
and/or to Stay and to Compel Arbitration and 2 Motion to Dismiss all Class and Collective
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Action Allegations, baged on the clear language in the Entertaintment Lease which Mg, Holden
executed. On November 20, 2014, Fudge Jameg C, Fox, Senior United States District Judge,
issued an Order which, infer alia, allowed the Company’s motion. to compel arbitration and
siayed the eivil contt proceeding pending abitration,

B. ARGUMENT

1. The Charging Paxty is Not an Employee Covered by the Act

Section 2(3) of the Act defines employee status and reads, in part; “The term “employee™
shaill not include, ..y individual having the statns of independent contractor,.,” Thus, in any
charpe alleging an employee was subject to an unfair Iabor practice, establishing employes statug
is & threshold jssue. 1t iy axiomatic that independent contractors are not employeer and thus are
excinded from the protections of the Act. 8. Joseph New-Press, 345 NLRB 474 (2005).

The Board has addressed how it will analyze independent contractor statns issues i
varions decisions aver the yeats, Jn The Arizona Republic, 349 NLRB 1040 (2007), the Board
set out several factors which weigh it determining independent confractor status, These include:

Lack of control by the supposed employer;

The contraptor providing the tools necessaty to provide the work;

Little company supervision;

The parties intent;

The cottractor’s work not belng an integral patt of the company’s busmess
The skill Jevel of the work, and

Whether the company perfotmed similay work.

In evalpating independent contractor status, the Board also specifically takes info account the

.entrepreneudnl discretion possessed or risk agsumed by the individual, dmerican Guild of
Variety Artists (Harrah's Club), 176 NLRB 580 (1969), remanded ot other grounds, 446 E2d

471 (9" Cyr, 1971).
a. Conirol

Applying the above-stated standards to the instant case demonstrates that Ms, Holden is
an independent contractor, and not an employee of The Men's Club, * As set forth above, the

Club exercises #o control over the entertainers’ actions, and provides Htfle, if any, supervision, =

'The Club does not set schedules, nor does it determine when and how much entartatners wish to
perforn, In fact, the only “rules” to which an entertainer is subject is not to damage property, to
act in & safe fashion und to not violate the law. Beyond thic minimal preseription the dancer is
on her own, Infact, the Club does not have any disciplinaty authority over the entertainers,

Case 5:15-cv-00438-D Document 12-3 Filed 10/20/15 Page 6 of 12
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b. Skills

Entertalners come to the Club as accomplished performers. They alteady possess the
slills necessaty o perform, Individuals may disegree ag to the value of the performance, ag
individuals may also disagree as fo the vale of particular musical genves, but there is ro
question dancing is & distinet art, and one which requires stage presence, afhleticism, knowledge

“ofthe audicnue and communioation abilities, In short, thess performances requite 2 high level of

skdll.
¢, The Paxties’ Infent

There is also no question the partties infended fo create » landlord-tenant relationship,
rather than an employer-employee relationship. By the very terms of the Lease, the entettainet is
an. independent contractor, and one who pays her own taxes, provides het own costumes, and
chooses her own dance style, The language in the Lense explicitly states, more than onge, that
entertaiters are not employees, It says:

The parties acknowledge and represent that the businéss relationship created
between the club and enteriainer is that of landlord and tenant for the joint and
nonexclusive leasing of the premises...and that this lease shall not be interprefed
as creating an employer/employee relationship,

d. Entrzprenenvial Control

Further, unlike employees, the entertainers have enmtrepreneurial control over their
compensation, How much ot how little money a dancer makes is completely within her control,
They decide whether they wish 1o perform, which customers they declde ta dance for, how many
dances they petform, and when, Not doey the Club “pay” the entertainers in any way, nor do
they receive any benefits that the Club employees recelve,

e. Different Workk

Finally, the entertainers and the Club are in différent businesses, The Club is in the
business of selling food and drink, and it contacts wifh entertainets as Jive entertainment to
attract pairons. The entertainer, on the other hand, is in the business of performing, They do not
have to petform in this particular venue, They ate fiee to dance at an establishment which is
different from, and in a different business then the Company. Mozeover, none of the entettainers
who perform af the Club are employees,

2. The Board Has Congistently Held ’I‘hat Tndividuals in the Entertainment ndusiry,
Like Charging Party, are Independent Contractol‘s

The Boatd hag long held that individuals who oomzol their own earning potential, who
have complets control of their work schedules their day-to-day work, ars independent
contractors, and thay are not covered by the Act, For example, in Pernsylvania Acadeny of the
Fine Aris, 343 NLRB 847, 847(2004), a Iabor organization sought fo represent the models who
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contracted with an arts school for art classes. Similar o the instant case, the models in that case
signed contracts, chose how often and when they worked, were free to undertake other modeling
jobs, wete not subject to diseipline and received pay by the job, not as a wage or by the hour,
Further, the Boetd noted that the patties’ conteact, “explicitly reflects each parficipant’s
undestanding that the models ate independent contractors”. The models were exoluded from
coverage under the Act, .

In cases whore performets ot emteriminers have confrol of their petfotmances—ay
opposed to the Company’s they contract with-—the Board has consistently found independent
contractor: status, For instance, in dmerican Guild of Musical Artists, 157 NLRB 735 (1966), the
Board affitmed the tial examiner’s decision that two ballet dancers were independent
contractors where the company had little control or supervision as to how dancers danced toles
in rehearsal ot in aotual porformances, and, like the instant case, where the dancers supplhied their
own coghmmes,

In Strand A4rt Theaire, Inc, 184 NLRB 667 (1970), the Board found that a husband and
wife entertainment duo (the wife serving as an exotic dancer) were independent contractors
because they controfled content of performances and were responsible for enfertaining andiences,
n that cage, the theatre supplied only thentte stage, music, and lights. The Board took info
aocount that the Charging Partles oontrolled “the matnet and means” of performing wor)c, ']Zl:w

seme is tue it the instant cage.

Simvilatly, in Comedy Store, 265 NLRB 1422 (1982), comedians were found fo be
independent coniractors where they controlled their own content, ordet, and style of
presentations and supplisd their own props, costumes, and music, The club's owner sometimes
mede suggestions to comedians about performances but the suggestions were-not atways

followed.

Finally, in Chilldren's Mirdcle Network, 31-CA-25115 (Div. Advice Doe. 12, 2001), the-

Division of Advice found thet musical acts for a felethon were independent conitactors, where
the musicians determined the songs to play, what order they should be played, the manner to
perform them. The fact that the company provided stage and background equipment yielded to
the fact that the musicians supplied their own instruments, Also, the musicians did 1ot have to
work exclusively for company and did not receive fringe benefits or workers® compensation
benofits. Finally, like here, the musicians assumed eptreprencurial tisk—in that oase based on
whether the lamp sum fee théy wete paid exceeded their costs..

This authotity buttresses the Comprmy’s agsertion that the enfertainers at The Men’s Club
are independent contractors, both by the explicit terms of their Lense, and by the manner in
which the Club utilizes their services. In lght of this overwhelmmg support, the Charge should
be dismissed,

_ Case 5:15-cv-00438-D Document 12-3 Filed 10/20/15 Page 8 of 12

——

JA0DO113




Appeal: 16-2036

Doc: 13 - Filed: 10/19/2016 —Pg—3+3+6+208

NLRB - Szgﬁfgion 11

" il 2, 2015

jackson|lewis Bage
Attorneys at Luw

2. Assumting Arguendo that Entextainers are Employees, the Mandatory Avbitration
Agreement and Class Action Waiver Is Lawful Under the Act

Bven if one were fo assume that Ms, Holden was an employee at The Men's Club, which

she wag not, the Company*s decision to enforce a6 atbitation agteement and class action waiver -

in her case was not unlawful under Section 7 of the Act,

This is not a typicel unfajr Iabor practice case that can be decided in a vacuum of
National Labor Relations Board (*Board™ or “NLRB®) precedent, Rather, it 14 a proceeding that
brings into question the jurisdiction of the Boatd to act in & matter Congtess has chosen to
regulate through another statute, namely, the Federal Atbitration Aot (“FAA™), 9 US.C, § 1, er
seq. Four recent decisions of the United States Supreme Court have established the broad
preempiive sweep of the FAA, These decisions by the High Contt mandate that atbifteation
agreements be enforced aocording to their terms, and they reject the application of other state and
federal statutes o arbiitation ngreements mﬂ1e absenco of an express “congressional commeand”
to override the FAA.

‘The NLRA does not override the FAA, The Supreme Coutt, as well as the Second, Fifth,

' Elghﬂl, Ninth and Bleventh Citeuits have explicitly or implicitly rejected the Board’s position

that class action waivers violats the Act, Indeed, the Fifth Circnit denied enfoxcement of the
Board’s decision in D.R, Horton, Inc, and Michael Cuda, 357 NLRB No. 184 (2012). On
October 28, 2014, the Board issued Murphy Oil, 361 NLRB No, 72 (2014), in which a baxe
majoﬁty with two dissents reaffitmed D.R. Horfon. Like D.R. Horfor, the rationale in Murpky
01l is flawed-and is mconmstenj: with the mandate of the FAA, Tt should not be relied upon in
this case,

"The Board does not have jurisdiction to find The Men’s Club Entertainment Lease, which
includes a class action watver, violates the Act, As noted by member Miscitares in his Murphy
Ofl dissent, “nothing reasonably supports a conclusion that Congress, in the NLRA, vested the
Board with anthority to dictate ot guatantes how other coutts or other agencies would sdjudicate

non-NLRA legal. claims, whether gs ‘clags actions,’ ‘collective acﬁons, the ‘joinder of

individual claims’ or otherwise,” [d, at 23,

In American Express Co, v. Ralian Colors Restaurant, 133 S, Ct, 2304 (2013), which was
issued after the Board’s decislon in D.R, Horton, the Supteme Coutt held thet a class action
waiver must be enforced according 1o its terms in the absence of & “contrary congressional
command” in the federal statute at issne, Id at 2309; see alsoCompuCredit; 132 S.Ct. 665
(2012), at 669 (also issued after the Board's declsion in D, R, Horton)., The Supreme Coutt has
further held that a class action waiver is not invalidated by the so-called “effective vindication’
dooctrine, which otiginated as diotum in Mitsubishi Motors Corp, v. Soler Chrysler-Plymonth,
Inc, 473 U.S, 614 (1985), American Express, 133 8,Ct, a12310, *

Under Concepeion, CompuCredit, Marmet Hedlth Care Cir, V. Brown, 133 & Ct
1201(2012), and American Express, the validity of the Company’s Entertainment Leass and
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atbittation mandate and class action waivet contained. thetein must be defertined under fhe
FAA, not under DR Horfon or the NLRA. Rather, in consttuing the broad reach and
preemptive offective of the FAA the Supreme Court has held:

The FAA reflects an “emphatic Agresrment in favor” of atbiftation, Enacted in

1925, the FAA places arbitration agreements on the same footing as ofher
conttacts and declares that such agreements “shall be valid, itrevocable, and
enforceable, save upon such grounds as exist at law for the tevocation of any
contract” 9 US,C, § 2. The FAA “reflects an emphatic federal Agreement in
favor” of arbittation, KPMG, LLP v. Cocold, 132 S.Ct, 23, 25 (2011)(infernal
citations omitted). As the Supreme Coutt has emphasized, atbitration agreements
are to be read Hberally to effeotuate their putpose, Moses H, Cone Mem'l Hosp. v.
Mercury Constr. Co,, 460 U.S, 1, 23 (1983), and ate to be “rigorously enforced,”
Perryv, Thomas, 482 U.S, 483, 490 (1987)(internal citations omitted),

Arbitration agreements, including those containing clasg action waivers, ate
enforceable it accordanece with their terms, “The FAA reflects the fundamental
ptinciple that arbitration is 2 matter of contract” Rent-A-Center, West, Ino. v,
Jackson, 561 US, 63, 67 (2010)(internal citations omitted), As such, courts ate
primatily charged with the responsibility to enforce arbitration agteements in
accordance with their terms so ag to pive effect fo the bargain of the parties, See,
g, CompuCredit, 132 8.Ct. at 669 (The FAA “requites coutts to enforce
agrepments fo arblfvate according to theit torms™); Marmer, 132 8.Ct. at 1203
(intemal citations omitted) (The FAA “‘requites couts to enforce the bargain of
the patties'to arbitrate’). As atbitration is 2 matter of contract, the parties to an
arbitration agresment can agtes to waive clags atbiiration, Stolt‘Nielsen S A,
AnimalFeeds Tnt'l Corp., 559 U.S, 662, 683 (2010) (The parties o an atbifration
“may agreo o limit the issues they choose fo arbitrate,” “may agree on [the] tules
under which eny arbiiration will proceed,” and “may speoify with whom they
choose 1o arbitrate their disputes™)(internal citations omitied). Indeed, as the
Supreme Court recently observed when holding that a state law requiting parties
to submit to ¢lass arbitration wes preempted by the FAA; a state law requiring
perties, in contravention of thelt arbittation agreement, 1o “shift from bilateral
arbittation to clags-action arbitration” results in a “fundamental” change to thejr
bargain and is “inconsistont with the FAA.” Concepcion, 131 S.Ct, at 1748-1751
(internal citetions omitfed).

Arbittation _pereements involving federal statutory rights, including those

€0 lnss action waivers, ate enforceable “unless Cony itself
evinced an intention” when enacting the statute, to “overtide” the F
mandate by a cleat “contrary conpressionsl command.” American Express, 133
S,Ct, at 2309; Mitsubishi, 473 U.S. at 627(intema1 citations omitied), The
Supreme Court has consistently held that partied mey agroe to arbitrate claims
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atising vnder federal statutes. See, e.g., Mitsubishi, supra, 473 US. at 627, As
long as the arbitral forum affords the parties the opporiunity to vindicaie any
statitory tights forming the basis of their claimg, the patties will be held to their
‘barguin to arbitrate. CompuCredst, 132 8,CL. at 671 (“So long as the guarantze
[of & foderal statute’s civil Kability provision}—#he guarantee of the legal power
fo impose Hobility—is preserved” the parties remain free fo enmter infto an
agreement tequirg the arbitration of their statutory rights). However, if, when
enacting a federal statute, “Congress itself hag evinced an Intention to prechude a
waiver of judiclal remedies for the statutory tights af issue,” then such stefutory
fights cannot be subjected to atbittation and the FAA’s mandate to enforce
arbitration agreements sccording to their termg iz thereby ovemidden by a

comiraty congressional commsnd, Mitsubishi, 473. US. at 628; American -

Express, 133 S.Ct. at 2309, “If Congtess did imbend to limit or prohibit [the]
waiver of a judicial forum for a parficnlar claitn, such gn intent ‘will be deducible
from [the statnte’s] text or legislative history™ or “from an inherent conflict
botween arbitration and the statuté's underlylng putpose.” Shearson/American
Express, Ino, v, McMahon, 482 U.8, 220, 226 (1987), quoting Mitsubishi, 473
U.S. at 627, 632637, Howover, any exprestion of congressional intent in this
regard must be clear and unequivocal, See, ¢.g,, CompuCredit, 132 8,Ctat 673 (If
a statute “is silont on whether claims mnder [it] can proceed in at atbitr[al] forun,
the FAA requires the arbitration agréement to be enforced according to its
torms™),

» Employment arbitration agreements fall within the ambit of the FAA and are
enforcesble on the same terms as other arbifvation apreements, The FAA

enoompasses employment atbitration agreements, including those containing clags
action waivers, Circuit City Stores, Ino, vi Adams, 532 U.S, 105, 118 (2001). As
the Supreme Court affirmed in Gilmer v, Interstate/Jobmson Lane Corp., 500 U.S.
20, 32-33 (1991),whete it enforced an atbitration agreement involving & cladm
arising under the Age Discrimination in Employment Act, the FAA requires such
a resulf even if there may be “wnequal bargaining power between employers and
employees” and even if “the arbitration could not ‘go forward as a class action,”
As 1o this Iatter point, the Supreme Coutt in Gilmer recognized that 4 class action,
ag set forth in the Federal Rules of Civil Prooedure, is simply 3 procedural device
which, ag the Rules Enabling Act, 28 U.S.C, § 2072(b), makes cleat, sannot
“abridge, enlargs or modify any substantive right"—and can be, like the choice of
2 judioial forum, waived, .

As these principles attest, the FAA recognizes the rights of patties, whether they are
employers or employees, to enter into arbitraiion agreements, including the right to fashion the
prosedutes under which an arbitration is o proceed, The FAA firthet mandates that arbittation
agreements be enforced according to their terms unless there is 2 clear congressional commend
1o the contrary. Indeed, there is nothing in the NLRA. itself or its legislative history that would

* even suggest that Congress sought to “override” the FAA’s mandate and preclude an employee
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from waiving his or his procedmal right o file a class action “when agraemg to arbitrate
employment»rolawd claims,

The Board’s holdmg in DR Horton and Murphy Of, Inc, violaies the mandato of the

EAA that arbifration agreements — including those with clags action waivers — be enforced

' according to their ferms absent an explicit congressional mandate fo the contrary, No such,
mandate exists here,

In sum, the Company requests that the Charge be dismissed due to the fact that Ms.
Holden was never an employee of the Company, Even if the Board were to find that she was an
employee, the Chatge should be dismissed due to the fact that the Entertainment Lense did not

violate Section 7 ofthe Act,
Very truly youts,
' JACKSONLEWISPC
“7hlyre
BdwmdM Cherof
EMC/jb
Attachment
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NOTICE: THIS IS A LEGAL CONTIRACT. DO NOT
SIGN IT UNLESS YOU UNDERSTAND ALL OF Y18
TERVIS, ANY NEGOTIATED CHANGES TO THIS
CONIRACT SHOULD BE INIITATAD BY BOTH
PARTIES IN THE MARGINS DIRECTLY NEXT A0

THE MODIFICATIONS,

WE SUGGEST THAT

BEFORE SIGNING THIS CONTRACT, YOU HAVE XT
REVIEWED BY AN ATTORNEY, ACCOUNTANT, OR
OTHER PERSON OF YOUR CHOICE.

This Retertainment Leata (refored to a3 ‘Tiease?) do entsred
jnto by the “Club” and “Dutertuiner” for the leasing of

certein. portlons of fhe “Promiges.”

The “Club” the

“Bytertainer,” and the “Premises” are identffied on the last

pago of'this Lensa,

The Cluk operates a bay on the' Promises, and Bntertainer,
who do enpgagod in the independently estibilished trade of
profésional exotié dance enterininment, désirey 16 Jeass from
the Club, jointly topether with ofher similar entertainers mmd
upon the terros contaived in this Leass, the right fo nse cerisin
arges of the Premises for activites rolated to the presentation.
oﬁ}l’ive seminuds end/ornuds dencs antryieinment o Fhe adnlf
publio,

2,

Cluh md Enteriainex agrea as follows:

L

2.

Longfng of Premisey, Bntortater logeas from the. Cluh

the right during aormal business hows fo Jofutly, long
witk ofiter extertuiners, wse the stage arem énd oorfain '
otherportions of the Premises designated by the Club for

fhe performing of live semlsmde snd/or mde dangs

entortalnment (ax parmitiod by law) and related activitles,

npon fhe terms and conditjons contained i thix Tease,

This Lease beging foday, sd ends on the-enrlior off

A, Jemary 31, 2014;
B, A terination dats 28 provided for inparageaph 18}

Notwithstanding the foregoing, in the svent thet this
Lenss T not terminated as provided for in paragraph 18,
and showld the Eutexiaber confinus to pudform af the
Clnb after Jemaxy 81, 2014, without the sxeontion of &
new Jonse, then the texme of fhit Leass shall confinus to
gOVer suoh. o until sich time ax anew Tease i
exeouted batwyeen the. Bntertainer and the Club. Upon
exeoution of a.new Ianss fids Lease shall terminate, -

Cluly's Obligations. The Club dhefl:
A, Provido fo Entertabner, ot the Club’s expsnso, xausip

Page 1 of 7 (RevN.C, 07,06.11)

1

3

-
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RRC, INC, &b/ THE MENS CLUB
. ENTERTIANMENT

LEASE:

for vee on the Fremises, lighting, and dressing roota
favilities; .

B, Pay eny ead 4l copyright foes Jue relative o fhe
mvslo used on the Premises; ad

C. Advertive fh boshibes o 8 commeraially reasonable
mamey i the banofit of both Entextainer and the
Clwb, This doesnot, however, probibit Entertainer
fiom edvertibing her servioes outside of the Cluh in

any mantier or fdhion she 66 dewdros, Ytexrtainer

shall nof, howrevey, in euy of her advertising, willize

- the name, i , frade dtess, frademaks, sarvlce
tmarks or “Iogos” of the Club, "without having first
obtalned the writon apmroval of fhe Clnb for moh
e,

Snbleasing, ‘This Lease ia acknowledged fo be personal

In nygtove, This merns that Butertabner has no xight to
mblenss or to esxipn my of her xights or obligations fn

thais Yeageto amy ofhor pevson without efther fhe ewpress

‘Writton vonsent of the Club or without at least twenty-
four howrs prier motice to the Cib, However, if
Entexbainer isat any time wmable to fulfill her conttactual
cﬁﬂbﬁ Entlertgln:; g:;nisl w to substivde the
sepvicen of any lioams o) yequired) entertaingr
wiio hay also entored into an Butextainment Leass with the
Chub, Axny such, sobatitution, shell na, however, relieve

Emtertatner of the rent, Jost xent dbarge md/or contract

darpge obligetions #s contained in this Xeass if her
subxtitots entextidner fdls to pry my of those fean dne ax

ayewlt of the subutihute’s lease obligations. .
NonMlyoluvity. By emforing jnto fils Lease,

Entestafner j= not Ymited to pecforming only on the
Club’s Prewiies, Bntertainer is fies {0 perform her
{mturtainmont totivitien at ofher bosinessey and at ofber
ooations.

s of Preyisey, Eniortainer aproes tor

A, Perform pomi-nufle (“topless™ and/or yude dancs
entertaimuent (as promitied by Jaw) af the Ercmises;

B. At oll times conduoct hexself as'u professiomal
enteriainer;

C. Obtain, kesp in fll foxes and effaet, end have in hep
possession at all times while she is on tha Premises
and availdble for inspsotion £8 may be required by
Inw, any and all reguired Tiosnses and/or permits,
Faffure of Entortainerio have fn her posscssion &
xequired Hoense snd/or peomit shall not xelieve her of
her yent obligations as provided for in this Lease;

D. Not violate any feders], sbate, or local lawe or
il
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6.

7

way the oficice of costumen aud/or wesring apparel made

governmmentel reguletibns. I Entextalner violetes
any such Jawa or xegulations, she will be exclugivaly
xespopsible for all legal fess, costs, end fires
asgociated with any prosecufiong,
Bntextainer avknowledges, undersands and agress
het avy oomdyot by her which 3s in violafion of eny
guch Jaws or regnlations is beyand the soops of het
suthority puesuant fo fils Leage, imd constitutes &
Dreach offhe terms ofithis Leags; .

B, Muaintaln accurate dafly reoords of all inoome,
inofvding tips, eamted while peafoyming on fie
Premlses, in accordanos with il foderal, state, wad
Toral taxation Javwe;

¥. Besome knowledgesble- of all foilarel, stats, aud Jooal
Jawg and governmerdel ropulations fhet apply fo
Emtertatners oonduot while on fhe Premises; and

G, Pay for eny datmages she causts fo the Premises
and/ot to oy of the Cinb’s personal propedy,
finfture, fixinres, invendory, stock and/ar equipment,

Comyplinnes with Rulee. The Chab shall have the right
1o jmposy such rules wpon the use of the Premizes by
Ruteriainer ay the Cluk dopms necessery in ovdar 1o

. entre thats

A. No damage to the Club's property ooomrs;

B. ‘The Premises are nsed it a pafo faghion for fie
‘bousfit of all entertainexs, patrons, aud ofhers; and

C. Mo violations ofithe Inw ooont,
¥irtertalner agress to comply with all such xoles.

ture of Perfo = his, The Clih
has no dght fo direet or confrol the natwes, vontent,
churnotey, mpmner or means of Xmtertalnar'y
emtertaimment  services or of kher pexdbrmaccsy,
Enterfainer agross, however, to perfoma consistant with
the industry stendards of o professlonsl exotic dence
entertainer,

So Inng as fhe xelationship botwean Hmterteiner and the
Clvb i that of landlord and tenant, Extertadner ghell
own md xetain all infellectual groperty rights of her
sntertaimment performances, inclwding but not liuited to
o1l oopyriphts end xigita of publolty. All of these rights
‘become the propmiy of the Club, however, if the
telationsbip iz ever chenged to fhat of employee end
smployer.

Costames, Fnterbiiner shall sopply sl of her own

obstpmes and Wearing appavel, which, nmst comply with
wll mpplicably Jaws, The Club shall not control &, any

-

Page2 of 7 (RevN.C.07.06.17)

0

by Enteviainer, dithowgh fie  Club expwcis
Entertainerto appear et afl #imes while clothed in
apparel thet 35 oonsistent .with ndushy stemdarde for 2
professionn) ertbartaingy.

9, Nature of Businass, Enterbainer yndestands: 1) Thet
the mahite of tho business oparated at the Premises 3 thet
of adult entirtainment; 2) thet she will be subjected to
pttial and/or foll nudity (primacily fomale) and sxplinit
Iangonge; and 3) dhat gho may be swbjestad to advances by
customens, to deplotions or porieayals of a sexual natue,
and to similer typen of behavior, Enmtertainer xepresents
that she 35 xiot, atd will not be, offended by sch condunt,
bebaviot, dapicﬁommﬁayab, and Jangnags, end that
she agsumes eny all yisks associted with behg
subjeotod to thess matters,

10, Privacy, Entertainerand Club ackvowledge fhat
rivasy mnd pexsonal pafofy ate fuportant concems to
ZEntertainer; Acoondingly, the Club shall not knowingly
diselone to any persons-who ere ot essocfated with the
Club, ar t6 any govertments] entily, depertmenf, of
ngency, oither the Jemal neme of the Enterfainer, her
address, of hec folephone tumber, excapt wpom prict

writfen, permission of the Entertuiner or ag may be

wquirsd by law.

11, Duteriainment Rees, M consltson with enfertalners
‘who lengs gpace on the Premises, The Clul shall establish
& fixed foo fur the prics of cartain parformimoss engaged
in on the Premises (eferred t0 @ “Entertabnnient
Feer”). Entertainer dovess ot to chargs a customer Jess
than the fixed price for any mch pacfyomance wnless the
Yintertafuer notifies the Cluh in writing of ey cherges fo
her oustomers of 4 lowar amowet. Tn addifion, nofbing

-

ocontained in fhis Lesse ehall limit Eniorfatner fiom -

reorfving “ips” md/or gratuities over-andebove fhe
establighed price for such performances,

12. Bughnssk Relstionship of Parties,

A The perdies adnowledge and reprepent thet the
busineas relafionship orented between the Clab and
Zutertainer i that of landlord end temant for the
Joink aod non-exolusive lemsing of the Prerives
(ueaning fhat ofhmt exfortainers me alsp Teaging
portiots of s Prexmizes ot the same time), and that
this seletionship % & motexiel (meming signifomy)
part of fils Lenss,

[
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5 p . BM, sad agres that
fhis Lenye shall nok I;h mmpinmpmeﬂ a8 uraﬂx:g fo:n
employer/employen selationship or any cond

ﬁmploymemt.m Entextainer — adkaowledges  and

represants thet she is providing xio serviess for or to
the Club, and thet the Clnb doey not employ her in
any capacity. ‘ENTERTATNER UNDERSTARDS
THAT THE CLUB WL NOT,PAY HER ANY'
HOURLY ‘WAGE OR OVERTIME PAY,

(0] (¢

B.The Clnb pnd Entersiner admowlodge md

yeprasont fhat Jif fhe relationship betwoon fhom wes
that of smployer and employes, fhe Clob would b
requited 1o colleot, mmd would yefuin, all
EntoxtaSnment Fees puid by ousfomers ta

. Entertajner —~ ENTFRTAINER SPRCIFICALLY

ACKNOWLEDGING THAT IN THR

CIRCUMETANCE OF

'THE PROPERTY OF THE CLUB
WOULD NOT BE THE PROPERTY OF THB
TAINER, THR . PARTIRS

Under an employment relationship, Eitertalney
wounld ba paid on em houely baniy at nxets sqnal to the
spplicable minfmum wage, redused by any mayimoum
“fip oredit” ag may be allowed by Jaw. Prrguantto
Foderal lnw wnder United States Cods Sostion 208
(m) wnd iu apoordancs with North Caroling ptabutes,
#n employer may yefnos mintmnm Wage peyrsnts
down to, nt the fime this Agresxent hag beon
prepared, $2.13 par bont as long ay the fipy of fhe
employes’ bring the houly income of fhe individal
up to ot Teast the foll mintmnm wops yate,
Entertainer would firther be extitled to refain “tips”
md/or gratuitics — Bzt of Imtertainent Fees —
fhat the wmay ocollect whils pecforming on fhe
Premises, * -

Poge3 of7 RevN.C.OT0GLL)

N

The parties additionslly atknowledge and reprevent
that wers the relationship bstween them to be that of
smployer and emyloyss, Enteriainer’s employment
wonld be “at will” (meaning Entevtainer could be
fired of eny time wiftout omnse and withont prior
notios o warning), md fhet the Clnh wonld be
entifled fo  ocontrol, emomg athey  fhings,
Extertainer’g: 'Work schedule and the hovrs of work;
job responsitilities; physical presentation (mach an
meke-up, haisiyls, ete.); costumes aud offier weming:
apparsl; work habits; the selection of har enstomers;
ths xntare, gonfont, charsoter, manner and mesns of
or pexformances; and her abifity to porfom st other
locations tnd for other businesses. Mnteriatner
hereby represtmts thet she desires to be able to meke
the choices of all of hese metters herself and without
fhe” confrel of fhe Club, wd fhe Club and
Enfertniner agres by the fomms of this Leage that sl
moh deofsions ave exdlusivaly veserved to the-control
of Entertainer.

C.If eny conrt, fribonel, arbitmtor, or goverhmentsl

agenoy detsrroines, o if Entsrfainer at any time
contends, clafms, or megerts, thet the xelattonship
between the pactiey 15 something offier than that of
Taudford/tenent and that Watexéatner i then sntitled
to the payment of wages from the Club, all of the
following ahell syply:

i All  Rafertafnment Fees received by
Entertainer af my time she perfomed at the
- Glab shall ba desmed fhe Income end property
of the Club;

i,  Tn oxder to vomply with sppoablo tex Jaws and
1o asgre that the Clnbis not wojustly hamed
and that Batertainer i not unjustly enrched by
the parties having financially operafed putsnant
to the foms of this Leass, the Clubmund
Entertainer agree thet Ewfertainar shall
guvender, tefmbums md pay to the Cluh, ]l
Tnterteinment Feas revelvod by Imfertainey at
any thmo she performed on the Promises « all of
vihich would ofherwise have been collected and
Yeopt by the Club bad they not bean refamed by
Hwtertainer under the terms of fhis Lease - and
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shell frapedimely yrovide » il acoonnting o
the Club of all Hip inconn whidh she yeceived
during that fine}

#i, Any Enteviainment Yeey fun Intertainer
refuges to retomn to the Club shall be desmed
girvice charges to the oostomer and shall be
aceonnted for by the Club s uch, The Club
ghall than be entitled to filll wago oredit for 41l
Entertatament Pees retained by Hntertainer,
and such withheld foes shall faerefors constitnte
wager pald flom the Club {0 Enfertainer. T
the event that Entextamer refuses to refurs
Yintertatament Fees to fho Club, the Clab shall
immediately subpit to the RS and applicable
stede Yuxing anthorifies all necsseary Siings
rogerding nch ineome conglfent wifh fhis

subpatageaph 12(C)(ED; md

iv.  The relationdhip of the parties shell immediately
convert fo en arvengement of employa and
employes wpon the forms ax sef forfh M

mibparepranh 128,

D. If ot any thne Enteytainer believes thel; iespeotive

of the terms of this Leass, sho iz being troated ag an
employze by the Club oy that her velatfonship with
the Cluls s troly that of an employes, Entartainer
ghall imwedfately, bt fn no evest later than thres
buainess days thereatter, provids noties to the Club
4 writing: of her domand to be filly fresfed ne an
employes oonsisfent with fhe terms of the paragraph
12(BY of this X ease and applicabls lew, and shall also
within fhe yame time padod begin repxting a1l of her
i btug soged of o Syl mmglger o
e g 1o ipped employees of
ﬂxg d::lni- ymder the tenns of ﬂtllzln!vma! Reveme
Co -

13. Taxes, ENTERTAINER SHALL BE EXCLUSIVELY
OBLIGATED TO PAY ALL FEDERAL AND STATE
INCOME TAX ON ANY MONES HARNED
PUBSUANT  TO
RECATIONSEIE.

14. Scheduling Showtimes. Entertainer shell seloct, at Toast:
one wesk in advance, ooy and ®ll days that she davires to
porform on the Pramiges ducing the following woelk, and
o Club ghatl meke- the Jemsed portion of fhe Premises
avallsble to Enfertajuer dugng thote dates end timvs,
pibjest anly fo  speos  evailibiliin
Yontertuiner desire nof to perform on the Fremises st all
dudng my glven week, Entexfalner shell give fhe
Club votics of thiz at Ioast ons weok in advanes, Once
sehoduled, nvither Entertainer nor the Chub shall have
the xight o oanesl or chmge ey schoduled performance
dutes axcept a8 meay be agresd o by Bntectainer and tha
Club, Fot each day thet Extertadner schedoles hepselfio

THE  CONTRACTUAL

Should
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perform, Mnterteinor agiees t0 bo on fie Premises,
avallible to pecfonn, for a miohewm of s (6)
consecntlye hours (one “showtime”), Duing fhoga weele
thet Entertatner desires 1o pecform, Entertainer agreas
o Jense pace atthe Premiges for & minfonm of five

showtimes per wesk, Enterfainer may bs permitted 1o
Jeago spaos ox fho Premises on days whet, she has nob

nclae&nﬂedhamelftu perfimm, subeot 1o space availability
an )

director approval,

If Entertniner migges an enfire scheduled showtie,
Enfortainer shall pay ths reat dna for that showtime to
$he Clubxp letar then by the end of her next showiime,

Al Jost xent charges and oomtract damages ate ostablished

in view of the fact thet it would be difficnlt to determine
the exact actual Jost vént or dewmags inconed as & resnlt of
cartain brenches of fiis tarms of this Lease,

15. Rent.

A,

B.

Hiof Reot, Hnfertainer agroes 1o pay rent to the
Clubin acoordmes with the schedile sttached as
Exhibit “A? (roftrred fo a9 “rent”). AN fint
xext shell o paid imediately prior fo the beginring
of the showiitne, .

Pegesninge Rent. Fntartaiuer agres fo pay rent to
h Club fu aceordance-with fhe scheduls attached ax
ZRxhibit “AN (reftered o v “rent?). All percentage
vont - phull be pald by Entexisinerto the
Club immedistaly upon conpletion of the howttme.

v~
®

is. M‘gtgth' 1 Breach by Clk.  The Clubmaberially ‘
(metaning significantly) breachey fhis ¥eays by:

A

C,

=

D.

B

Builing to yrovide Entsrtainey the leayed portion ‘of
the Premiseson my day as scheduled by’
er;

. Peiling to mulatein any end all required Yconsen

end/or parmits;

Beiling to maintain ju fill force any and a¥f leasen and.
subleases with the owner of ths Premiscs;

Falling to maintain in ful} force all niflitien servioss
fur the Premives;

Wﬂmn]y Violating sny federsl, stats, or Tosal Iaw ar
regulition in xegard io the gperation of the Cluh; or

Violating eny publc heatth or safety roles ‘nr
ounoéma,

"The Cluab ghell not be Tieble for any mebsrial breach
an got forth in this peragrgh 16 dus to avte of God or
to eny other cause hoyond the reasnsbls control of

" the Club.

'

mﬁm%f}'m V/
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17.

18,

19,

Eilled:10/19/2016— Pg:.126 of 208

- .
. .

Materis] Breach by Werfaiver. tertafuer

nsterially (meaning slgnificatly) hxbnohenmiatwseby:.

A. Fgiling o maintaln sny M;]lrequimalinensea
and/or permits; .

B, ‘WillGlly violaﬁx{g any federdl, stuta, ar Jooal law or
regulation whils on the Promises;

C, Fpiing to hava govemments] jesusd photo
identification on her pereons ab all times while on the
Premives;

D. Faflingto appoar for 2 scheduled showtime on two or
mexe occasions in my one oalmda;:monﬂ::

E. Pailing to timely oomniencs her showfime on fwo or
Tmore pecasions i calendar wesls

E. Failing to pay aty rent; or ndditional sent when Gus;

G, Failing to timely pay avy asséssed Jostrent charges ar
contract dmmages;

H. Claiming fhe business xelatonship with the Clwb as
being ofier than thet of a landlord snd tenart,
contrary to paragtaph 124-0f this Leases or

Y, ‘Violating auy public health or safily miles or
ooneams, ! o

«

Terminntion/Breach. Either party may farminate this
Lease, withowt capgs, npon. thiry (30) days notios to {he
other: parly. Tpon materdal (sighificant) broach, the nom-
broaching pary may. terminate His Lease npon fwenty-
four (24) hourt notise fo fhe ofher pady, or as otherwise
providsd by Inw, Nothing in this preagraph, huwever,

shall allow Entextalner to perfopn on the Premises .

withowt 2 valid Kosmge or permit (f appHeable) and photo
idextifipation, or to continme to engage fn conduot jo
vinlation, of any Taws, regviations, or public health at
sufety rules or oomoems,

Seyexsbllily. Jn the evont fhet eny femo, pavagraph,
subpatagraph, o porton of this Lenseis deolaved to ba
illsgal or mmenforeauble, fuis Leage shill, o the exiont
possible, be intrrpreted ag if that provisjon. was not a, part
of thin Lease; 3t belng the, intent of the parties that any
illegal or ymenforeesbls portion, of this Lease, fo fhe
extent pogsible, be sevatable fom this Xease as & whols.
Naveértheloss, in the chrongustance of a judiclsl, arbitration,
o odministrative determingtion fhet fhe business
mlaﬁlg;mhip ‘b?itwem Ilkontorm&;er anc}a%xe Cinb i; that of
e¢mployer and employes, fhe relationdhip between
Hotertainer and the Clab dhall be governed by the
provisiond of subparegtaphs 128 sud 12C of'this Lense,

Page 5 0F7 (RevVA.C.07.06,11)

20, Governing Law, This Lease shell be inferpreted

piosimt to e laws of fhe State of North Carolina,

21, Arblivation/Waiver of Class and _ Collective
Actton/Attorney Fess and Costy,

Yees and Cost,

A, Binding Abitigfion, ANY AND = AYT
CONTROVERSTS BETWEEN THE
ERTERTAINER AND CUUE, REGARDLESS OR

. WHETHER SUCH CIATME SOUND XN
CONTRACT, TOKRE, AND/OR ARE BEASKD TPON
A YEDERAL, STATE OR LOCAL STATUTE,

- REGULATION OR  CODE,

ARBITRATION ACT (“FAAY), AND SHALYL BR
DECIDED RBY A BSINGLE NEDTRAL
ARBITRATOR AGRELD UPON BY THE PARTIRS,
WHO SHAWL BY PERVITTED TO AWARD,
SUBJECE ONLY TO THE RESTRICTIONS
CONTAINED IV 'THIS PARAGRAPH 21, ANY
RELEY AVAILABLE IN ALY
BS TO 5 A TBEIR

S,

In fhe rvent that the parties aro uhebls to mmtually apres
tipon an erbitrator, either gty may apply to the Ameriean
Axbifafion Aspociption, ("AAAY) for the selaction of an
arbitrator, Auy arbitration shall ho condmoped, oonmistant
with fho rales of the AAA, oxespt ay expromsly or
jmplicitfy modified by thig agresment. Yuthe svent fhat
the dispute relaies to an employment releted olaim, the
AAA Hmployment Rales shall apply to the axbitration,
All other disputes shell be govemed by the AAA
Comuneteial Rules.

In whiteton, all parties dball have e right to be
represastod by Iogal oovnsel, the exbitrator shall permit
oply  thab  discovery which is  secemsary fo
propsonte/defimd fhe olafm then pendingbefive the
arbifrator end all aspects of the mbitration, fncluding
dipoovety, shall be confidential mnd shall only bhs wsed
end/or -disdlosed in relafionship fo fhe then. pending
procesiing, In arbiivation, the perties shall have the xight
to subpoona ‘witiegsos (n avcordance with the prosedures
availgble fn atbitration) 46 compel Teft attendanve at
bevring and to aross-sxamine witiesses, the propeodings
shell be conducted in actordatcs with the yequivements of
dbe prooess sequired of achitretions, emd the sbitratorts

. of —————

deulsion shall be in wriing and shall oomteln findings of

fact and conafusions of law. The aerbibretor's doosion
shnll be final, subjeot only fo review mder standands sat
forth n fhe FAA. For any vlsimn bused upon o
employment yelated stufede, such as the Feir Lebor
Standands Act of ofher similar fodsral or statz stafute, the

PR
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. .

ol shell pay all Yees charged by AAA and the exbitrator

fhat-fhe Entertainey weild not have hed to pry fn & cowrt
proceding, .

B. Costn_sud Foes, Auy judgmemt, order, or ruling
wrising ont of & digpute hetwoen the partiss shell, {6 the
extont permitied by applicsiile Iaw, award costs fndored
For the procsedings snd xeasoncble itomey fees to te
prevailing party. This provision. shell not, hovever, apply
1o employment related olaimg prosscuted wider # foderal
or nteds statute which provides for the award of fees and
otists, Yo midh ofronmstinces, the federal or stto stefus
shell govam the awatd of fees mud/or vosts for fhe
statutory clatmy and this provision shell enly govem the
award of feep and cosly related 0 sny non-sfatotory
olnims, Notwithshmding the Torging, wothing shall
esivict fhe agbitrator fiom swarding the Clab costs atd/or
atiomoy fhes in the svent thet the arbitrator defexines
fhat an. employment telated claim f& fitvolons, pursned jn
‘bad fuith, seud/or comduoted in 4 manner which muliiplies
the procesdings mreasonably sud/or vexationsly

C, Cluts  and . Collostive '
TNTERTAINGR AGREES THAT ANY AND ALY,

OR D BETWEER THE
ENTERTAINER AND THE CLUB (AND ANY
OTHER PERSONS OR ENIYTIES ASHQCIATID
WECH THR CLUB) WOL EE BROUGHT
INDIVIDUALLY; THAT NNTERTATOR WILL
NOT CORSOLIDATE FIER CLAIVS WITH THE

&)

CLATME OF ANY OTHER YNDIVIDUAL; ‘THAT
SHE WILL NOT SRNK CLASS OR. COLLECTIVE

. ACTION TREATMENT FOR ANY CLAXM THAT

SHE MAY HAVE; THAT SHE WILL, NOT
PARTICIPATE IN ANY CLASS OR COLLECTIVE,
ACTION AGAINST THE CLUB OR AGAINST ANY
PERSONS OR ENTITIES ASSOCIATED WITH
THE CLUB, If AT ANY TIVIE ENTERTAINER 1§
MADE A MEMBER OF A CLASE IN ANY
PROCEXDING, SHE WILL “OPT OUTY AT THE
VIRST OPPORTUNITY, AND SHOULD ANY

" THIRD PARTY PURSUE ANY CLAIMS ONN HER

¢

BEHALY, ENTERTAINER SHALL WAIVE HER

RIGHTS TO ANY SUCH MONEYARY
RECOVERY. N, __OTHER _WORDS THE
SLY R
PRO) FAR' [5)
A R_CO)
0 JOINT PROCEEDING AG

-THE CLUB. THIS PARAGRAPH SHALY, SURVIVY:

ANY JUDICTAL DETERMINATION THAT THE
ARBITRATION  AGREEMENT CONTAINED
BEREgI{; ¥ UNENFORCEABLE FOR ANY

D. Sureival. All provisions and subparagraphs of this
paragraph 21 shell sorvive termination of this
agreement, :

BECAUSE OF LEGAL RESTRICTIONS, THE CLJR WILL NOT ENTHR INTO A LEANE WETEL AN
BNTERTAINER. WHO IS UNDER THE AGE QX187 21 (cixcls one), AND THIS LEASK ¥ NUXL
ARD VOID 1P ENTERTAMNER IS NOT OF SUCH AGE., ENTERTAINER SPECIFICALLY
REPRUSENTS THAT SHE IS OF THIS LAWFUL AGH OR OLDER, THAT SHE HAS PROVIDED —
OR WILL PROVIDE TPON REQUEST ~ APPROPRIATE IDENTIFICATION VERIFYING HER.
AGK, AND THAT SUCH IDENTIFICATION IS VALID AND AUTHENFIC, ENTRRFAINER ALSO
REPRESUNTS TEAT SHR 18 LAWFULLY ENTITLED 70 WORK AND/OR PERFORNM TN THE
UNITED STATES.

v

- ———— e ses N

EY SIGNING 'THIS DOCUMENT, ENTERTAINER REPRESENTS THAY SHE HAS RECEIVED A
COPRY, OF, AND HAS FULLY READ, THIS LEASE; THAT SHE YNDERSTANDS, AND AGREES TO.
BE BOUND BY, ALL OF XIS TERMS; AND THAT SHE HAS BEEN PERMITTEID TO ASK
QUESTIONS REGARDING YTS CONTRNIS AND HAS BEEN GIVEN THE OPPORTUNITY TD
HAVE YT REVIEWED BY ERRSONS OF BER CHOICE, WNCLUDING ATTORNEYS AND
ACCOUNTANTS. '

THIS LEASE IS NOT BINDING UNTH. smxm%m AUTHORIZED REPRESENTATIVE OF

N

Page 6 of7 (ReviN.CL07.06.17)
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nraals

@/b/a THE'MENS CLUB, RALEIG)
LEASE A

{Awmendments apd Modifications)

The parties acknowledge end ngres that the falkmmg terms ate incorporated. info the Lenss
Agraamenﬁ

1. Pu:suan’fim paragtaph I5 (A), of the lease agreement, the parﬁes agree that the Flut Rent fse shall
be ag follows:
NUMBER.OF SHOWTIMES WORKED PREVIOUS WEEK:
» (SHOWTIMES IN THIS SECTION REEERRED TO AS 8T's)

SHOWEIMIS; 5ORMOREST's 4EDs. 3 81%
11:3041 o 7:00PM Showtine .

Bafore 11:30 AM FRER $15.00 $30.00
Befors 1230EM , . $20.00 $35.00 $50.00
Befote 1:30 EM , $35.00 £50.00 $65.00

*No 11:30AM-7:00BM Entertainer shall be sllowed to start aftar 1:30 PM

7:00PM to 2:00AH1 Shovtime ) S e
Before'7:00P-2:00A, . FREE . $45.00 - $60.00
Before 8100P-2:004 $30,00 $75.00 $90.00
Befora 9:00P-2:004, $45.00 . $90.00 $105.00

*No 7:00EM-2:00AM Extertainer shall be allowed to start after 900 FM

10:00PM to 5:00AM Showiime
Before 10:00 BM FRER $45.00 $60,00
Before 11:00BM - . - $30.00 $75.00 £90.00

*No 10:00PM=5:00AM Brtertainer shall be allowed to stert after 11:00 PM
* ==Atﬁla disoretion ofthe Direotor om Didy

Int oxderio be Riigible fot FRER rent, Enteriainer musthave worled 5 Showtimes duting the
provious week from the start of the Showtime wntil the end of the Showtime, (.0.¢ 11:30AMto
7:00PM o, 7:00PMto 2:004M or, 10:00EM 1o 5:00AM)

Dming spacial event, the Biet Rext charged by the club ay be innt\sasadbythn Club,

2. Pursusnt to paragtaph 15(b) of the lease agreement, the percentage rent shall be splzt between the
Club andthe Bniammer for the following types of personal Jances

Suites; The, rente] foo for suites shall be $200.00 for one quarter hout, The parties agres that the
Suite Rentul foe shall bo split between the Club and the Entertainer ag follows: $75.00 to Club,
$125.00 1o Butertainor, For one helf howr suites tho rental fee 15 $400.00; and the split between the
Club, and the Entertainer shallbe $150.00 to the Club and $250.00 to the Extertainer. For ane hour
smtes the rental foe s $800.00; and the split between the Cfub and the Bnfertaitier shell be $300.00
to the Cltb and $500.00 to the Butertubner, Suite Remtal Fooy muat be paid in advance,

Persomal Dancest The Enterfainer agrees to pay, as percentage ront, $15.00 for each dance
pmibnnedineiﬁnarpersonal danos zoom.

l;age 1 01;2 Pages
Tutals: /
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5‘

7

-

A

9‘

. The Emtertainet and the Club agres thet the start of a.“Showtime™ ghall be the titne that the

Enterteiner rapoyte to the DYBmCos teady to be placed on the entertainer otation or to be
immediately called to stage, tegardless of the fime that the entertainer arrived on the Club’s’

‘pretnises,

. 'The Extartainer agrocs that all personal dmces will be porformed in one of the Clibg® personal

demoe ronyns and that no personal denoss shall be performed on the mein show floor or in. any exes
tot: designated as n personal danoo azen,

.

. Ant entartainer shall have the sight, during any hif, to decids hat she o Jonges dosirer to perform

on the stage rotation. T such, event, the xent for the shift shall increase by $50.00 for etich hone that
the entertainer destres notto parform an the rotation, -

The Extertainer and the Club agres thatthe miniimmn dance fes chatged by the Enfertainer shall be:
$40.00 in either personal dance room., The partiey apree that there shall ba a0 mexionm dange feo
that fhe Hntertafher may charge, Notwithstanding the forgoing, the Entertainer agrees that the she
will partiofpats fn pariodio prometional activifies, which may include performing on 4 Smduy night
and/or parficipeting in duily Club promntions whereby the Botettainer will agree to reduce the
minimum danos feex chaxged by her 1o her customer; hawsver, in no event shall the miuimum
dance fees ba reduoed more than 50%.

The Bntertainer agreos fhat shonld she bs on the premises at anyfime when she is not sthedulad to
petform and she xemainy on the premise for more the 20 mittes, she skall be deetsd £ be on, shift
and subjent to all tarms of tho Jense, including the payment of rent. Notwithstanding the forgoing,
this provision shall not when, the Extertajner is on fiie premize for a logitimate business

rengon and the olub is advised of fhe Jegitimate bustness renson af fhe time of her arival atthe club,

The Exdetteiner agree that for fhe protection of the guests, patrons, and fllow ontertainers, s well
a5 for the protection of the Clnb facilities, the antertainer shall ot use lotion, gels, or plither duting
ey performance which fakes place on any fixed stage or oarpeted aven of the Club,

Any torm of the lease not specifically modified ‘b,s;Exhibif:A shall etadn in full foree and effect.

- . O[f%m
ated:
4B19-2726-1192, v. 3,
Rﬂvkﬂdinsganbw‘ 2012 | % |
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RRC d/b/a THE MEN'S CLUR, RALEIGH, NC
EXHIBIT B TO LEASTE AGREEMENT
(Amendments and Modifications)

_ The parties acknowledge and agree that the following terms
ate incorporated into the Lease Agreement;

1. Pursuant to paragraph, 15 (B) of the lease agreement, the
patties agree that the percentage rent for table dances
petformed on the mait show floor shall be spht between the
Club and the Entertainer as follows:

Table Dances: The Entertainer agress to pay, as percentage
rent, $5.00 per song for each Table Dance performed during
her showtime. The Entertainet may pay the petcentage rent
after each song or weit until the end of her, showtime and
pay all percentage rent due at that time.

2. Any term-of the leage not speciﬁcally modified by Eshibit B
shall remait in full force and effect.

Entextainet; . Club:

Leshie Howen

Dated:  0z2/0B/13 By: ®-8-(3
Dated:
N monck Page 1 of 1 Page |
s 1
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION
CIVIL ACTION'NO. 5:14-cv-00348-F
LESLIE HOLDEN on Bebalf of )
Herself and on Behalf of All Others )
Similatly Sitnated, ) )
) DEFENDANT RALEIGH RESTAURANT
Plaintiff, ) CONCEPTS, INC.’S MOTION TO DISMISS
) AND/OR TO STAY AND TO COMPEL
v. ) ARBITRATION AND MOTION TO
) DISMISS ALL CLASS AND COLLECTIVE
RALEIGH RESTAURANT ) ACTION ALLEGATIONS
CONCEPTS, INC., )
)
Defendant, )

Defendant Raleigh Restaurant Concepts, Ine. d/b/a the Men’s Club (“RRC” or
“Defendant”), throngh its unciersigned connsel, and pursnant to Rule 12(b)(1§ and/or Rule
12(b)(6) of the Federal Rules of Civil Procedure, hereby moves to dismiss, ot alternatively stay,
all claims on behalf of the Plainfiff Leslic Holden against Defendant, and moves to compel
atbitration, in light of the arbiteation. provision containcd. in three separate agresments between
the parties. These provisions unambiguously reflects the party’s understanding and agreement
that arbitration is the propet and exclusive forum for resolving their disputes. Thus, the Plaintiff
Holden is conttactually bound to atbiirate all issues raised in her Complaint it lieg of the instan‘;
court proceeding.

" Defendant also moves to dismiss, with prejudice, the class and collective allegations from
the Complaint as the parfy’s agreement contains an unambiguous t;lass and collective action
v&;aivet.

In bringing this Motion, Defendant relies upon the pleadings, applicable law, the

. contemporaneously filed Memorandum of Law in Support of its Motion to Compel Arbitration,

Case 5:14-cv-00348-F Document 7 Filed 08/12/14 Page 1 of 4
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Motion to Dismiss and/or Stay All Claims, and Motion to Dismiss All Class and Collective

Action Allegations, and snch ofhier and further materials as may be received and permitted by the

Coutt, .

WHEREFORE, Defendant RRC respectfully reéuests that this Coutt enter an order:

(1) Dismissing all claiins filed by Plaintiff against Defendant, or alternatively
. staying this action with respect to this Plaintiff;

(2) Compelling arbitration of Plaintiff’s claims on an individual basxs based
ypon the parties? arbitration agraements, . :

(3) Disissing the class and collective action allegations in their entitety, with
prejudice because they are batred by the class and collective action
waivers contained in the patty’s agresments; and

(4) Granting any further relief as this Court deems appropriate, including the
cost and fees associated with the filing of this Motion,

Respectfully submitted this the 12" day of August, 2014,

JACKSON LEWIS P.C.

' Js/Patricia Holland

PATRICIA HOLLAND

N, C, State Bar No. 8816

1400 Crescent Green, Suite 215
Cary, North Carolina 27518
Telephone: (919) 854-0044
Facsimile: (919) 854-0908

Patricia.Holland@jacksonlewis.com

ALLAN S, RUBIN :

2000 Town Center, Suite 1650
Southfield, Michigan 48075
Telephone: (248) 936-1900
Facsimile: (248) 936-1901
rubina@jacksonlewis.com
ATTORNEYS FOR DEFENDANT

2
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION
CIVIL ACTION NO. 5:14-cv-00348- F

LESYIE HOLDEN on Behalf of )
Hemself and on Behalf of All Others )
Similarly Sitvated, )
)
Plaintiff, )

) CERTIFICATE OF

. ) SERVICE

: )
RALEIGH RESTAURANT )
CONCEPTS, INC., )
)
Defendant, )

The undetsigned cetiifies that on Awgnst 12, 2014, the foregoing Motion to Dismiss
and/or Stay and to Compel Arbitration and Motion to Dismiss All Class and Collective Action
Allegations was electronically filed with the Clerk of the Court, using the Counrt's CM/BCF
systemn, which will send notification of such filing as follows:

Todd R. Ellis, Esq.
Law Office of Todd Ellis, P.A.
7825 Broad River Rd.,, Suite 100
Irmo, SC 29063

todd@toddellislaw.cam

David W. Hodges, Esq.
John A. Neuman, Esg,
Kennedy Hodges, LL.P,
711 W. Alabama Street
Houston, TX 77006
dhodges@kennedyhodges.com

ineuman(@kennedvhiodges.com
Attorneys for Plaintiff

[
|
i
i

3
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JACKSONLEWIS P.C,

BY: [s/PatriclaL Holland
PATRICIA L. HOLLAND
N, C. State Bat No, 8816
Attorney for Defendant
1400 Crescent Green, Suite 215
Cary, NC 27518
Telephone: (919) 854-0044
Facsimile: (919) 854-0908
Email: patriciaholland@jacksonlewis.com

4829-9482-3196, v. 1

4
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION i
No. 5:14-CV-348-F !
i
LESLIE HOLDEN, )
Plaintiff, ) ,
) i
v, ) i
) ORDER
RALEIGH RESTAURANT CONCEPTS, )
INC. ) i
Defondeant., ) !

This matter is befote the court on Defendant’s Motion to Dismiss and/or to Stay and to
Compe! Arbitration and Motion to Dismiss all Cless and Collective Action Allegations [DE-7].
Plaintiff filed  response [DE-10], to which Defendant replied [DE-11]. Additionally, Plaintiffhas
filed a Motion for Leave fo File Sur-Reply [DE-12), Defendant has filed a R;,sponse to Plaintiffs
Motion for Leave [DE-15]. For reasons for fully stated below, the Defendant’s Motion to Dismiss
and/or to Stay and-to Compel Atbitration and Motion to Dismiss all Class and Collective Action
Allegations is ALLOWED it part and DENIED in parf, Plaintiffs Motion for Leave fo File Sur-
Reply is DENIED.

L STATEMENT OF THE CASE

Plaintiff Leslie Holden (“Holden™) filed the instant collective and class action on June 13,
2014, alleging that Defendant Raleigh Restaurent Concepts, Inc, (“RRC”) violated the Fair Labor
Standards Act (“FLSA"), 29 US.C. §§ 201, et seq., and the North Carolina Wage and Hour Act
(“NCWHA”),N C. Gen, Stat. §§ 95-25.1, et seq, Compl, [DE-1] 1.

RRC operates 2 genﬂemen s club under the trade name “The Men’s Club of Raleigh”

Case 5:14-cv-00348-F Document 16 Filed 11/20/14 Page 1-of 8
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(“Men’s Clubf’), where Holden worked as an exotic dancer, Compl. 47 2-3. Holden and RRC
executed an“EntertainmentLéasa”(“agreemcn ") which states that the parties’ business relationship
is that of landlord and tenant, rather than employei and employee. PL's Resﬁonse in Opp., Ex. 1
[DE-10-1] § 12. Holden claims that RRC misclassified her and the members of the putative class
asindependent contractorsiather than employees, resultingin violationsl of statutory minimum wage
and overtime requirements, Compl, § 17.

The parties’ agreement conteins an arbitration clawse which states that “any and all
controversies between the entertainer and club , . . shall be exclusively decided by binding arbitration
.+..”PL’s Response in Opp,, Ex, 1 [DE-10-1] {21. Theagreement also purports to waive Holden’s
right to initiate or join a class or collective astion against the Men's Club, Jd. Based on these
provisions of the agreement, RRC argues that “arbittation is the proper and exclusive forum for

resolving Jthis] dispute[].” Def.’s Mot, to Dismiss [DE-7] at 1, RRC urges the court to dismiss or,

alternatively, stay Holden’s individual claims and compel arbitration, and to “dismiss, with

prejudice, the class and collective allegations from the Complaint ay the party’s [sic] agreement

containg an unambiguous class and collective action waiver.” Id. Holden, inturn, contends thatthe |

arbitration clause is unenforceable and that the class and collecﬁve action waiver “is invalid under
the law.” PL’s Response in Opp. [DE-10] at 3, 15.
1. ANALYSIS
A,  Holden’s Mofion to File a Sur-Reply
At the outset, the court considers Holden’s Motion to File a Sur-Reply [DE-12]. She states
that a sur-reply is necessary in order to further explain how the parties’ “arbitration agreement

operates to establish a contractual set-off” and to “provide additional commentary” on the Fourth

. Case 5:14-cv-00348-F Document 16 Filed 11/20/14 Page 2 of 8
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Circuit’s unconscionability analysis, Jd at 2. RRC, in tum, argues that Holden’s “Motion is
improper and in violation of the Local Rules of this Court,” Def.’s Resp, in Opp, [DE-15] at 1,
The Local Civil Rules for the Eastern District of North Caroline only allow for the filing of
a motion, & fesPonse to & motion, and a reply. See Local Civil Rule 7.1; Freeman v. City of
Fayerteviile, 971 F. Supp, 971, 973 n.1 (E.D.N.C. 1997) (“The Local Rulesof this court do not allow

for the submission of sur-replies.”). Accordingly, coutts generally allow a party to file a sur-reply

“only when fairess dictates based on new arguments raised in the previous reply."' DiPaulo v,

Potter, 733 F. Supp. 2d 666, 670 (M.D.N.C. 2010),
Holden does not seek to file a sur-reply in response to new arguments xaised by RRC in its
" reply. Rather, she requests leave in order “to provide full briefing to the Court 50 that it can make
an informed decision.” Mot. to File Sur-Reply [DE-12] at 3. Holden may not file a sur-reply merely
to supply the coutt with additional explanation and commentary. Therefore, her Motion to File a
Sur-Reply is denied,
. B.  RRC’s Motion to Compel Arbih'a;ﬁon
The Federal Arbitration Act (“FAA”), 9 U.S.C. §§ 1-16, reflects a liberal policy in favor of
arbittation agmcmenté. Se; Moses H, Cone Mem'l Hosp, v. Mercury Constr. Corp.,460 U.S. 1,24
(19 33): The Actrequires a court to stay an action and compel arbitration “upon being satisfied that
the issue involyed. , . is feferable 1o arbitration under [an agreementin writing].” Id §3. “A district
court therefore has no choice but to grant 2 motion to compe] arbitration where a valid arbitration
agreement exists and the issues in a case fall within its purview.” Adkins v. Labor Ready, Inc., 303

F.3d 496, 500 (4th Cir. 2002) (citing United States v. Bankers Ins. Co,, 245 F.3d 315, 319 (4th Cir,

20013).
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A party can compe| arbitration by showing:

(1) the existence of a dispute between the parties; .

(2) awritien.agreement that includes an arbitration provision whxoh putports to cover

the dxspute,

(3) the relationship of the transaction, which is ewdenced by the agreement, to

interstate or foreign commerce; and

4) the faiture, neglect or refusal of [a party] to arbitrate the dispute,
Whiteside v. Teltech Corp,, 940 F.2d 99, 102 (4th Cir. 1991). The opposing party “may seck
revocation of an arbitration agreement “upon such grounds as exist at law or in equity for the
revocation of any contract,” in¢luding ‘generally applicable contract defenses, such as fraud, duress,
or unconsclonability . . . . AT&T Mobility v. Concepcion, ___U.S. __ 131 8. Ct. 1740, 1746
(2011) (internal citations omitted).

Ho]deu does not contend that RRC has failed to establish any of the four elements for
compelling nrbm‘atwn outlmed above Rather, she argues that the arbittation provision is
unenforcesble because 1) its terms are unconscionable; 2) it seeks to strip her of substantive rights

that the FLSA provides; and 3) RRC has breached its covenant of géxod faith, P1’sResponse in Opp.

[DE-10] at 3, Each of Holden’s atémnents is premised upon her contention that the arbitration

agreement “prevents the Atbitrator from rendering a decision adverse to Defendant.” Id. at 8.
Holden’s arguments are unpersusgsive for several reasons.

' First, Holden’s assertion that the agreement prevents the arbitrator from finding in her favor
is false, A central dispx;te in this case is whether “enéeﬁtaimnent fees” that patrons paid to dancers
ate proﬁe);ly characterized as “service foes” —which would be property of the club — or “tips™ —
which wou?d be property of the dancers, Jd. Paragraphs 12 and 19 of the agreement contain

provisions which state that if a judge or atbitrator determines that the parties’ business relationship
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isthet of employer-employee, then “all entertainment fees would, both contractually and as a matter
of law, be the propety of the Club and would hot be the property of the Entertainer.” Decl. of Brett

Amack, Ex. C [DE-8-2] 11 12, 19. However, in arbitration, Holden will have the opportunity to

“ argue that these provisions are unlawful under the FLSA, as itis within the provitics of the arbitrator

to make such a finding. See Prestonv. Ferrer, 552U.S. 346, 353 (2008) (“[A]ttacks on the validity
of {a] contract , , . are within the arbitrator’s ken.”), ‘

Further, the arbitrationagreemeilt itself states that the atbitrator “shall be permitted to award,
subject only to the rv:estrictiom contained in [the arbiiration provision], any refief availablé ina

court.” Decl. of Brett Amack, Ex, C [DE-8-2] 7 21. Holden argues that the arbifration provision

limits what relief the arbittator can award her by incorporating patagraphs 12 and 19 of the

agreement. P1.’s Response in Opp, [DE-10] at 6-8. Although t_he arbit;'ation provision states that
the rules of the American Arbitration Association will govern “e:gcept as expressly or implicitly
modified by [the parties ] agreement,” the court does not read this language as incorporating other
potentially unlawful provisions of the contract into the arbitration agteement, theteby binding the
hands of the arbitrator, Jd. (emphaesis added), Consequently, the premise npon which Holden bases
her arguments is faulty. |

Second, Holden does not challenge the arbitration provision itself. The Snpreme Court has
stated that “a party’s challenge to another px;ovision of the contract, or to the coniract as = whole,
does not ptevent s coutt from enforcing a specific agreoment to arbiteate.” Rent-d-Center, West, Inc.
v. Jackson, 561 U8, 63, 70 (2010). “A party challenging the enforcenbility qf an arbitration clause
... mustrely on grounds that ‘selate specifically to the arbitration clause and rot just to the contract

asawhole.™ Muriithi v. Shuttle Express, Inc., 712 F.3d 173, 183 (4th Cir, 2013) (internal citations

Case 5:14-cv-0034B-F Document 16 Filed 11/20/14 Page 5 of 8
Case 5:15-cv-00438-D Document 12-6 Filed 10/20/15 Page 6 of 9

JADD0139




nnnnnnn

omitted). In the case at hand, Holden argues that the arbitration provision is uttenforcesble by
pointing to other provisions of the contract. Namely, she challenges the validity of paragraphs 128,
12C, aud 19 of the agreement which relate to “entertainment fees” and whether such fees are the
rightful property of the entertainers ot the Men’s Club. PL’s Response in Opp. [DE-10] at 6-8.
Holden'’s challenges to these contract provisions, which are separate from the arbitration provision,
must be submitted to an a.rbil:ra,tmx1 See Jeske v, Brooks, 875 F.2d 71,75 (4th Cit. 1989) (“Because
the alleged defects pertain o the entive contract, rather than specifically to the arbitration clause, they
ate properly left to the arbitrator for resolution,”),

Lastly, with regard to Holden's unconscionability argument, she has failed to allege that the

arbitration agreement Is both procedurally and substantively unconscionable, See Tillman v,

Coimercial Credit Lioans, Ine., 362 N.C. 93,102, 655 S.5.2d 362, 370 (2008) (“A party esserting

that & contract is unconscionable must prove both procedural and substantive unconscionability,”).
Substantive unconscionability refetsto one-sided contract terms, while proceduzal unconscionability
“involves ‘bargaining naughtiness® in the form of unfair surprise, lack of meaningful choice, and an
inequality of bargainingpowér. » Id. (internal citations omitted), Holden has presented no evidence
of “barpaining naughtiness.” In fact, as RRC notes, Holden on three different oceasions signed
contracts that contained this arbitration provision, the Iést of which ooourred after this suit was filed
when she was represented by counsel. Reply [DE-11] af 3. Moreover, the arbitration provision is
prominently displayed in bold and capitalized font, suggesting that Holden was not subjectto uafair

sueprise. Deol. of Brett Amack, Ex. C [DE-8-2] 121. Thus, Holden’s unconscionability argnment

'As indioated above, the court does not read the arbitration olause to incorporate the sepatate
contract clauses at issug in such a way that would prohibit the arbitrator from finding the terms of those
clauses to be unlawful,
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is m-xavailing.

Based on the above gnalysis, the court will compel arbiiration, However, the Fourth Cireuit
Tes not conclusively decided whefher a stay or dismissal for lack of subject matter jurisdiction is
proper when a dispute is subjectto arbitration, See Aggarao v. MOL Ship Mgmt. Co., Ltd,, 675 F.3d
355, 376 n.18 (4th Cir, 2012); Bayer CropSclence AGv, Dow AgroSciences LLC, No. 2:12CV47,
2012 WL 2878495, at *7-8 (E.D. Va, July 13, 2012) (outlining conflicting Fourth Circuit precedent
on the issue). While recognizing the disparate apptoaches the Fourth Circuit has taken on this issu.a,
the court finds that RRC has failed to demonstrate why the arbitration clause, whichis a coﬂtractual
arrangement between the parties, divests this court of subject matter jurisdiction. See DiMercurio
v, Sph;’;'e Drake Ins., PLC, 202 F.3d 71, 76 (1st Cir, 2000) (“Agreements to arbitrate are now
typically viewed as contractual artangements for resolving disputes rathc;r than as an appropriation
of a court's jurisdiction.”), Thus, putsuant to § 3 of the FAA, the court will stay this matter pending
atbitration. ‘
C.  RRC’s Motion to Dismiss the Class and Collective Action Claims

RRC urges the courtto dismiss Holden's clasg and collective action allegations based on the
class an(i collective action waivers that are included in the parties® arbiteation agreement, Mem. in
Support of Mot, fo Dismiés [DE-8] at 2, Holden responds that the waivers are unlawful, and points
to Sixth Cireuit precedent in support of her argument. Pl.’g Responss in Opp. [DE-10] at 15.

Whether a party may pursue 4 class ot eollective action is & question for the arbitrator, See
Green Tree Fin.b Corp. v, Baszle, 539 U.S, 444, 452-53 (2003) (plurality opinion). This issue
“concems neither the vatidity of the atrbitration clause nor its applicability to the underlying dispgte

between the parties,” Jd, at 452, “Rather [it concerns] what kind of arbitration proceeding the

Case 5:14-cv-00348-F Document 16 Filed 11/20/14 Page 7 of B
Case 5:15-cv-00438-D Document 12-6 Filed 10/20/15 Page 8 of 9

JAOCD0141




parties agreed to,” Id at 453. Answering this question involves “contract interprafaﬁon and
atbitration procedutes [which] fa]xhittators are well suited fo answer . . .,” Jd, The Fourth Circuit
appears to bein step with this reasoning, having stated that “the issue of whether [a] collective action
waiver is unconscionable must be decided in arbitration.” Davis v. ECPI CoII. of Tech, L.C., 227
F.App’x 250, 251 (4th Cir. 2007) (unpublished).

The court coneludes that the issue of whether Holden may propesly bring ciass or collective
action claims should be determined by the arbitrator. Accordingly, RRC"s Motion to Dismiss the
Class and Collective Action Claims is denied without pfejudice.

I, CONCLUSION

Basged on the foregoing, RRC’s Motion to Dismiss and/or to Stay and to Compel
Arbitration and Motion to Dismiss all Class and Collective Action Allegations [DE-7] is
ALLOWED in part and DENIED jn part. To the extent the Motion seeks to compel arbitration,
the Motion is ALLOWED and this proceeding will'be STAYED pending arbitration, The patties
ate DIRECTED to submit a status report of the arbilration proceedings no later than 90 days from
the filing date of this order, and every 90 days thereafier, until such proceedingé are concluded.
To the extent the Motion seekis to dismiss all class and collective action allegations, _the Motion
is DENIED without prejudice.  Additionlly, Holden’s Motion for Leave fo File Sus-Reply [DE-
12] is DENIED,

SO ORDERED.

This the 46 )day of November, 2014,

€ by
& C. Fox
Serior United States District Judge
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. URITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
SUBREGION 11

RALEIGH RESTAURANT CONCEPTS,
INC. d/b/a THE MEN’S CLUR OF
RALRIGH

Case no. 10-CA-145882

RESPONDENT’S PETITION TO REVOKE, IN PART,
SUBPOENA DUCES TECUY NUMBER; B-1-MBDRIV

"Raleigh Restanrant Conespts, Ioe. d/b/a/ The Men’s Club of Raleigh (“Company”
or “Respondent”) pursuant to Section 10231 (b) of the Natlonal Labor Relations Board Rules
and Regulations, hergby petitions fo revoke, in part, Subposna Duces Tecym No. E-l-MBDRW

~

for the reasons set forth below:

INTRODUCTION
On April 30, 2015, Respondent wag served with a Subpoena Dyces Tectm No, B-

1-MBDR2V (the “Subpoena”), attached hereto as Exhibit A. Tn the above-roferenced Case
(“Case™) Charging Party’s allegations ate as follows;

Since on or about August 2014 and continuing to the “present,
[Respondent] has maintained policies inolnding a Meandatory
Arbitration provision and Class md EGollective Action Waiver,
Since on or sbout Amngust 12, 2014, the sbove-referenced
[Respondent] has songht to' enforoe a waiver of the tight (1) to
mediate/arbitrate employment/FLSA. disputes on a collective basis;
and (2) to join a collective action pursnant to the FLSA, 29 U.8.C,
216(b), against Lestie Holdep, in violation of the NLRB decigions:
D R, Hotton, 357 NLRB No, 184 (January 2012), and Murphy Oil
US4, Ine,, 361 NLRB No. 72 (October 2014). The [Respondent]
has sought to enforce & waiver of Ms, Holden s NLRA right to
pursne collectlvely pursue Jitigation in ol forums judicial and
prhitral ‘

/
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'Charge Case 10-CA-145882. The Subpoens contains three.patagrapha requesting documents
" and /or other information, Based on the nature of the Charge, the facts relevant to the Crge,

and applicable law, rules, and regulations, the Compahy ilereby submits this Pefition o Revoke

. the Suﬁpoepa.

GENERAY, OBJLCTIONS
P 1'

The Company offers general objections to producing mny of the Tequested
documents which are nof relovant to the allegafions raised in the Amended Charge, Doocuments
sought by Subpoens Dices Tecun in an NLRB investigation must be relovant 10 an issue taised
in the Chatge, See NLRB Rules and Regulatlons, § 102.31(b); Dow Chemionl Co, v. Allen, 672
F.2d 1262, 1268 (7th Cir, 1982) (“televancy of an adjudicattve subpoena is measured against the
;:harges spetified fnthe complaint™) [oifations omitted]; Federal Trade Commission v, Ander;sog,
631 Bad 741, 746 (D.C, Cir, 1979). The party requesting the doouments has the burden t;f
ostablishing their relevancy. See National Labot Relations Board v. Pinkerton’s, Inc., 621 F.2d
1322 (6th Cir, 1980); Pinkerton's fnc,, 233 NLRB No, 39 (1977). To satisfy this burden, the

requesting party must provide evidence supporting its olait of relevatiey, Ifthe requesting party

fails to establish the relevancy of the information, the subpoena must be revoked, NLRB Ealos

and Regulaton, § 02510, A |
In addlﬁon, Sectlon 102.31(b) of the Boatd’s Rules and Regulations provides, in

relevant part, that upon a petition to 1evake, “[the] Aduinisirative Law Judge or the Bom:d ay

" the case may be, shall revoke the subpoens, if, in his opimlot the evidencs whose production g

. tequired doeg not relate to any mattet under Investigation or it question in the proceedings or the

2
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subpoena does ot desotibe with sufficient partioulatity the evidence whose production ds -

tequired, orif fot any other teason sufficient in taw the subpoena is otherwise invalid,”

The Company offets general objections fo producitg any of the tequested
documer;ts to the extent that the Reglon invoked it subpoena power for the improper purposs of
“nitisting or expanding chatges or investigations,” Alffed Waste Services of Masgachusefts,
LLC_apd_Mgnggg, Ciise 01-CA-123082, The Boexd hag limited powet to investigate a
Charge, Id (“Seotion 11(1) of the Aot limits the Board's subpoend power to & pattioular ‘mattet
andey investigation or in question.””), The Board cannot initiate its own unfair labor practios
px{ocqﬂding, 1d. The Board cantiot expand an ongoing wnfedr labor practice proveeding, Id (The
Board does not have “carte blanch to expandAthe charge pg [it] might p[c%se, ot fo jgnore it all
together,”) [oifation omitted), Congross intentionally limited the Board’s investigatory powets,

Id Whete the Board ittvokes ity subpoens powet fo expand an ongoing investigation i does so

for an “improper putpose.” Id (“[IJf the record revealed that the Rogion juvoked out subpoena

power to obtsin employet handbooks or policy statements for the i:mposa of Initiating or
expanding charges or investigations, this would be an “improper pucpose’ that would warrant the
revocation of the subpoene.”) [emphesis added), '

2.

The Cowpany offers general objections fo producing any of the requested
doouments 10" the extent the Region sseks such documents for the purpose of investigating
whether the enforocment of class action waivets ate wnlawful nndet Section 7 of the Act, The
Supteme Court, as well as the Second, Fifth, Bighth, Ninth, and Eleventh Ciroutts have explicily
ot implicifly rejected the Eonrd’s position that class action walvers violats the Act, See

3
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Amerioan Bxpress Co. v, [talien Colots Restaurant, 133 S, Ct, 2304 (2013); CompuCredit v.
Greetrivood, 132 8. Ct, 665, 669 (2012); Walthour v. Chipio Windshield Repair, LI.C, 745 F.3d
1326, 1336 (11th Cit, 2014) ) et denied 134 S, Ct, 2886 (Fane 30, 2014); Richards v, Emnst &
Young, L1P, 744 F. 3d 1072, 1075, n.3 (9th Cir, 2013) ), cert, denied 135 S. Ct. 355 (2014);
D.R. Hortos Tnc, v, NLRB, 737 F.3d 344 (5t Cl, 2013) pet, for rohosring oh bano denled (5t
Cir, No, 1260031, Apr, 16, 20(4); Owen v. Bristol Care, Tne., 702 F3d 1050 (3¢h Clr, Mo.
2013); Tthaos Colloge v. NLRB, 623 F.24 224, 228 (2d Cis, 1980), In the sbtence 0f an cxpross
congressional command, the yalidity of & clags action waiver {s determined under the Federal

Arbitration Act (“FAA™), 9 U.S.C. § 1, et seq.

SPECIFIC OBJECTIONS
L

The entertainmeni leases referenced in Request No, 1 of the Subpoena are
identical except'for the named incividuals who signed the lease, The Company will produoé
docnments responsive to Request No, 2 a) of the Subpoena,

2
The Company will produce documents tesponsive to Request No, 2 o) of fhe
Subpoena,
3.
. The Company objects to Request No, 2 b), which secks o Hist of names for alf
Individuals who signed the lease, the date each individuals lease was executeﬁ atd the durafion
period of each lense, because such, request secks information, that is not relevant fo any jssue
taised in the Amended Charge, Neither the name of all individuals who signed the enteriainment
leass, the dete on which such individuals exeomted the lease, nor the dm:;ﬁon of that

4
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enfertairtment lease i relevant to the dotetmination of whether enfertainets ate employees or

) independent contractors, Similarly, neither the name of fhe individuals who signed the

entertalnment lease, the dafe on which such individuals executed the lease, nor the duration of
that entertainment\ lenss s relevant to the defermination of whether' the enforcement of a olass
action waiver contained within an entertainment lease violates Seotion 7 of the Act. The
Compeny firther objeols to Request No, 2 1) to the extent that the Ragioﬁ seels Information, for
the purpose of investigatitig whether the enforcoment of ¢lass action watvers are ynlawful under
Seotion 7 of the Act. The Company bas already provided the entire cntex:taitment lease which
Cherging Patty and other entertainers xigt, which Includes the mbifration provision and class

action waiver in full.  Finelly, some entertainers work for only » day, and for short petiods of

fime, Thus, requiring the Company to pr(;vide o fist of all entertaitiers over fhe applicable time

perod ts overly burdensome.
4,
The Company objects fo Request No, 3 to the extent that it secks employes

" handbooks bevause such request seeks documents that are nof relevant to any lasue reised in the

Amended Charge, The Cotnpeny did not provide entertainers with a copy of the employee
handbook, Eniertainers are not employees. Employes handbooks that were never provided fo

entertainerg are not relevant to the iesue of whether entertainers are employees or independent

coniractors, Similarly, employee handbooks that were never provided to entertaincts are not

relevant to the issue of whether the onforcement of n clasy action waiver within an entertainment
lense violates Section 7 of the Ael, The Company further objocts to Request No, 3 because it
seeks documents for the improper purpose of expanding or initisting an investigation, The
Company further objects o Request No. 3 to the extent that the Region secks information for the

5
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putpose of investigating whether the enforcoment of class acton walvers are unlawful nader
Section 7 of the Act, The Compatty further objests to Reguest No, 3 on the gounds that It does
not describe with snfficient particulatity the evidence of which js required, The Company has ’ i

already provided the entite entertainment lease which Charging Party and other entertainers sign,
which includes the arbitration provisior, the litigation waiver and class action wetver in full,
For the forgoing reasohs, the Compeny requests that Subpoems Ne, B-I~
MBDR2YV be revolted, In part, as requested harein,
Respestfully submitied,

JACKSON LEWIS, P.C,

By, 54”‘; / J— /C‘C
Edward M. Cherof
1155 Peachtree Strest
Suite 1000 i
Atlants, Georgla 30309-3600 |
Tele: 404-525-8200 -

Pacsimile; 404-525-1173
Emajl; CherofE(@jaclksonlowis.com

 COUNSEL FOR RESPONDENT

e ar e e o n aten s W
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CERTIFICATE OF SERVICE,

I heteby cetfify that on May .7, 2015, | caused the foregoing RESPONDENT’S
PEITIION TO REVOKE, IN PART, SUBPOENA DUCES TECUM NUMBER: B-i-
MBDRZVto be filed with the Reglonal Ditector, National Labot Relations Boatd, Subtegion 11,
via electronie case filing at www,nlrb,gov. '

T also certify that I caused a copy to be setved via electronis wgil and U.S, mail, postage-
prepaid, upon the following: ‘

Ashley L, Banks, Bsq, Ms, Leslie Holden

Field Attormey on behalf of P
the General Connge] tlants, GA 30312

National Labor Relationg Board

* 4035 University Paleway
Suite 200 )
Winston Salem, NC 27106-3275
Bmail; Adhloy.Banks@nlrb.pov

Todd R, Ellis, Bsq, David W, Bodges, Bsq,
Law Office of Todd Ellis, P.A, John A, Neuan,Bsq,
7911 Broad River Road, Suite 100 Kennedy Hodges, LL.P.
Trmo, SC 29063 711 W, Alabuma Street
-Bmall: fodd@toddeltislaw.com Houston, TX, 77006

BErnail: dhodges@kennedvhodges.com
Emell: jnenman@kennedyhodges.com

£MC / JEC

Edward M, Cherof
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Case: 15-60627 Document: 00513204704 Page: 1 Date Filed: 09/28/2015

UNITED STATES COURT OF APPEALS

" FOR THE FIFTH CIRCUIT
A ) :
LESLIE’S POOLMART, INC. ) ;
| ) |
Petitioner ) !
)
v. 9y No. 1560627 ;
g |
NATIONAL LABOR RELATIONS BOARD )
) .
Respondent ) !
)

UNOPPOSED MOTION TO HOLD CASE IN ABEYANCE |

To the Honorable, the Judges of the United States
Court of Appeals for the Fifth Cirouit:

The National Labor Relations Board (“the Board”) moves the Coutt to hold
this case in abeyance pending the Court’s decisions in Murphy Oil US4, Inc. v.

NLRB, No. 14-60800, and Chesapeake Energy Corp. v. NLRB, No. 15-60326. The

Board’s Decision and Order undet teview here, Leslie s Poolmart, Inc., 362 NLRB B

No. 184, 2015 WL 5027605 (Aug. 25, 2015), presents identical issues to those ‘ X

before the Court in Murphy Oil and Chesapeake Energy. For the purposes of K
judicial economy, the Board requests that the Court hold this case in abeyance until : i ‘
fhose cases have been decided. The Board has also filed simultaneous motjons for ?

abeyance in The Neiman Marcus Group LLC, 5th Cir. Case No. 15-60572; . . ; i
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PJ Cheese, Inc., 5th Cir. Case No. 15-60610; and On Assignment Stqffing Services,
Inc., 5th Cir. Case No. 15-60642,

1. On Angust25, 2015, the Board issued a Decision and Order finding
that Leslie’s Poolmart, Inc., violated Section 8(a)(1) of the National Labor A
Relations Act (“the Act”), 29 U.S.C. §§ 151, 158(2)(1), by maintaining and
enforcing an arbitration agreement, as a condition of employment, that waives
employees’ right to pursue class or collective actions in employment-related claims
in all foroms, whcthér arbitral or judicial,

2. Insupport of its findings, the Board cited to and applied its decisions
in D.R. Horton, 357 NLRB No, 184, 2012 WL 36274 (Jan. 3, 2012), enforcement
denied in part, 737 F.3d 344 (5th Cir. 2013), petition for reh’g en banc denied, 5th
Cir. No. 12-60031 (April 16, 2014), and Maurphy Oil US4, Inc., 361 NLRB No. 72,
2014 WL 5465454 (Oct. 28, 2014), appeal pending, Sth Cir. Case No. 14-60800
(oral argument held Aug, 31, 2015). .

3. In‘D. R. Horton, Inc. v. MRB, 4 divided panel of this Coutt rejected
the Board’s ﬁndings that the maintenance and enforcement of a mandatory
arl;itraﬁon agreement violated Section 8(a)(1) of the Act to the extent the
agreement barred concerted pursuit of woric—rclated legal claims in any forum, and
denied enforcement of that violation. But it agreed with the Board that employees

would reasonably interpret the agreement as prohibiting Board charges, and

2
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enforged the Board’s finding that, in that respect, the agreement violated the Act.
737 F.3d at 362-64.

4, TnMurphy Oil, 2014 WL 5465454, the Board teaffirmed its ecision
and reasoning in D.R, Hortoﬁ. The Board sub;equenﬂy asked this Court to hear en
banc Mutphy Oil’s petition fot teview and the Board’s cross-application for
enforcement in order fo reconsider the panél decision in D.R. Horton, The Court
denied the Board’s rec’;uest.. Sqe Order Denying Motipn for Hearing En Ba;lt.z, E(;F
No. 7878747-2 (June 24, 2015), Thereafter, Murphy Oil was fully briefed and, on
Avugust 31, was argued and submitted to a panel of this Coutt (Circuit Judges
Jones, Smith, and Southwick). .

5. OnMay 5, 2015, Chesapeake Energy Corpotation petitioned this
Court o review a Boatd Order issu;ed against if, also finding tha't amandatory |
arbitration agreement requiring e;mplo;rees to arbitrate Work—rel&ed élailps

individually violated the Act pursvant to D.R, Horton and Murphy Oil. The Board

. filed a motion to place Chesapeake Energy in abeyance pending the Court’s

decision in Murphy Qz‘l, becauss the cases raised the same central issue.
Chesapeake Energy No. 15-60326, ECF No, 7§14507-2_ (May 14,2015),
Chesapeake Energy opposed the Board’s motion, and the Court denied it on June
12 and set the case for briefing. ECE No, 7914507-3, lChesapeal'ce Energy’s brief

has been filed, and the Board’s brief is due on September 30.
3
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6. During the August 31 oral argument in Murphy Oil, Judge Jones
expressed concern about the number of r;alated cases presenting the same issue that
were coming before the Court and ask.ed to know the Board’s position, specifically
mentioning the pending Chesapeake Energy case as well as Neiman Marcus, -
discussed below. Both cases arose in othet ‘circuits and were brought to this Court
on the employers’ petitions for review. Board counsel explained that the National '
Labor Relations Act affords aggrieved patties a broad libetty of venue, allowing
“Ia]ny petson aggrieved by a final order of the Board . . . [to] obtain a review of
such order in any United States court of appeals in the circuit whetein the nnfair
labor practice in question was alleged to have been engaged in ot wherein such
person resides or transacts business . ., .” 29 U.8.C. § 160(f). Board counsel also
pointed out that the Board had attempted to address the issue of judicial economy
in Chesapeake Energy but that its motion to hold that case in abeyance pending
decision in Murphy Oil had been denied,

7. Inresponse to the judicial economy concerns expressed during the
oral argument in Murphy Oil, the Board renews its prior suggestion that pending
related cases, like the present one, be placed in abeyance, The Court prcsct;ﬂy has
before it two cases addressing the 1;1erits of the principal issue disputed in this case.
One, Murphy Oil, has been argned and the other, Chesapeake Energy, has been

briefed by the employer and the Board’s brief is due shortly, The Board submits

4
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that it would best serve the interest of jtidicial efficiency, and conserve patty
resources, to place this case and othets raising the identical issue in abeyance
pending the Court’s decisions in Murphy Oil and Chesapeake Energy. ‘

8.  The need for such a practical adjustment has only increased since the |
issue was raised at oral argument‘in Murphy Oil. In recent weeks, three other
companies have filed petitions secking review of Board decisions finding that their
arbitration agreements violate the Act pursuant to D.R. Horton and Murphy Oil.
On August 14, 2015, a petition was filed seﬁking review of the Boatd’s Decision
and Order in The Neiman Ma;‘cus Group LLC, 362 NLRB No. 157, 2015 WL
4647966 (Aug. 4, 2015), 5th Cir, Case No. 15-60572. Neiman Marcus originated
from unfait-labor practice charges filed in California. The day of oral argument in
Murphy Of], a petition was filed seeking review of PJ Cheese, Inc., 362 NLRB No.
177, 2015 WL 5001023 (Ang. 20, 2015), 5th Cir. Case No. 15-60610, petition for
review filed Aug. 31,2015, PJ Cheese originated from unfair-labor-practice
charges filed in Alabama, And one week later, a petition was filed seeking review
of On dssignment Staffing Services, Frc., 362 NLRB No. 189, 2015 WL 5113231
(Aug. 27, 2015), 5th Cir, Case No. 15-60642, petition for review filed September
17, 2015, On 4ssignment also origina',ted from wnfair-labor practice charges filed

in California, Concurrent with the filing of this motion requesting that Lesiie’s
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Poolmart be placed in abeyance, the Board is filing similar motions to hold these

additional cases in abeyance,
9.  Jefftey A. Schwartz, counsel for Leslie’s Poolmart, does not oppose
this motion.
WHEREFORE, the Board tespectfully tequests that the Court hold this case
in abeyance pending decisions in Murphy Oil and Chésapealke Energy.
Respectfully submitted,

/s! Linda Dreeben

Linda Dreeben

Deputy Associate General Counsel
National Labor Relations Board
1015 Half Street, S.E.
Washington, DC 20570

(202) 273-2960

Dated at Washington, DC
this 23rd day of September, 2015

Case 5:15-cv-00438-D Document 12-12 Filed 10/20/15 Page 7 of 8

JAD00157

< e




Case: 15-60627  Document: 00513204704 Page: 7 Date Filed: 09/23/2015

UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
)
LESLIE’S POOLMART, INC. )
)
Petitioner )
)
y. ) No. 15-60627
)
NATIONAL LABOR RELATIONS BOARD )
)
Respondent )
)
CERTIFICATE OF SERVICE

1 certify that on September 23, 2015, the foregoing motion was filed with the
Clerk of the Court for the United States Court of Appeals for the Fifth Circuit by

using the appellate CM/ECF system, and that all counsel are registered CM/ECF

users.

s/ Linda Dregben

Linda Dreeben

Deputy Associate General Counsel
National Labor Relations Board
1015 Half Street, SE

‘Washington, DC 20570
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

CIVIL ACTION NO. 5:15-CV-00438-D

NATIONAL LABOR RELATIONS )
BOARD )
Applicant, )
) RESPONDENT’S SUPPLEMENTAL
vs. ) BRIEF IN OPPOSITION TO
) APPLICATION FOR ORDER
RATLEIGH RESTAURANT CONCEPTS, ) ENFORCING SUBPOENA DUCES
INC. d/b/a THE MEN’S CLUB OF ) TECUM
RALEIGH, )
)
Respondent. )

Raleigh Restanrant Concepts, Inc. d/b/a The Men’s Club of Raleigh (“Respondenf’ or the
“Company”), respectfully submits Respondent’s Supplemental Brief in Opﬁosition to
Application for Order Enforcing Subpoena Duces Tecum in response to the National Labor
Relations Board’s (“Board” or “NLRB”) Application for Order Enforcing Subpoena Duces
Tecum (“Application”). [DE # 1]. Respondent submits the instant Supplemental Brief in
response to the Court’s December 21, 2015, Order requesting that the parties address the effect
of Murphy Oil USA, Inc. v. NLRB, No. 14-60800 (5th Cir. Oct. 26, 2015).

Although defenses to an underlying administrative charge generally are not to be l;1tigated
na subpbena enforcement action, a court may deny enforcement of an administrative agency’s

subpoena by deciding a purely legal question. See FTC v. Shaffner, 626 F.2d 32, 36 (7th Cir,

1980). The Coutt should do so here. The United States Court of Appeals for the Fifth Circuit’s
decision in Murphy Oil USA, Inc. unequivocally denied enforcement of the Naﬁonal Labor
Relations Board’s (“Board”) decision, reported at 361 NLRB No. 72 (2014), which decision

found that class/collective action waivers violate the National Labor Relations Act (“Act” or

1
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“NLRA”). As such, the Board’s subpoena enforcement action is predicated on an action that is
not viable which has similarly been discredited by courts within the confines of the United States

Court of Appeals for the Fourth Circuit. See e.g. Green v. Zachry Industrial, Inc., 36 F. Supp. 3d

669, 674-675 (W.D. Va. 2014); Knight v. Rent-A-Center, 13-cv-1734, 2013 U.S. Dist. LEXIS
179774, at *5-6 (D.S.C. Dec. 23, 2013). As a result, granting enforcement of the Board’s
subpoena would be an unjust waste of time and resources. For the reasons discussed below, this
Court should not countenance such a disréspect for the judicial branch.

I The Fifth Circuit’s Decision_in Murphy Oil Reaffirmed That Court’s Decision in
D.R. Horton, Inc. v. NLRB

The Fifth Circuit’s October 26, 2015 decision in Murphy Oil USA, Inc. did not rehash the

substantive reasons for granting the respondent’s petition for review. Instead, the Fifth Circuit
held:

[o]ur decision in [D.R. Horton, Inc. v. NLRB, 737 F.3d 344, 348 (5th Cir. 2013)]
was issued not quite two years ago; we will not repeat its analysis here. Murphy
Oil committed no unfair labor practice by requiring employees to relinquish their
right to pursue class or collective claims in all forums by signing the arbitration
agreements at issue here.

In D.R. Horton, the court ruled that the right to participate in a class or collective action is
not a substantive right, but rather, is a “procedural device.” Id. at 357, This Court also held that
the Board could not rely on the FAA’s “saving clause” to justify its invalidation of arbitration
agreements. On this point, the court explained that “[rJequiring the availability of class actions
‘interferes with fundamental attributes of arbitration and thus creates a scheme inconsistent with
the FAA.” 1d (Internal citations omitted). The court also determined that the Board’s
prohibition of class action waivers disfavors arbitration, as it ruled that “[W]hﬂe'the Board’s

interpretation is facially neutral—requiring only that employees have access to collective

2
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procedures in an arbitral or judicial forum—the effect of this interpretation is to disfavor
arbitration.” Id. at 360.

Next, the court concluded that the NLRA does not contain a congressional command to
override the FAA. Relying on Supreme Court precedent, the court stated: “When considering
whether a contrary congressional command is present, courts must remember ‘that questions of
arbitrability must be addressed with a healthy regard for the federal policy favoring arbitration.’”
Id. at 360 (internal citations omitted). The court explicitly ruled that “there is no basis on which
to find that the text of the NLRA. supports a congressional command to override the FAA.” 1d.
Moreover, the court found that neither the legislative history of the NLRA, nor any policy
| consideration, would permit the NLRA to override the FAA. Id. at 361.

As ;1 result, the court granted D.R. Horton’s petition for review in all respects pertinent
here.

Notably, two cases decided by courts within the confines of the Fourth Circuit have

followed the Fifth Circuit’s decision in D.R. Horton, (and thus, by extension, that court’s

decision in Murphy Oil as well as the Supreme Court precedent discussed infra) and rejected
plaintiffs’ efforts to resist the enforcement of class/collective action arbitration waivers. See e.g.
Green, 36 F. Supp. 3d at 674-675 (court is “[pJersuaded by the Fifth Circuit’s reasoning in D.R.

Horton, Inc. and the weight of available authority, the court finds that [the arbitration

agreement]..., which contains an implied class waiver, does not violate the NLRA....”; Knight,
2013 U.S. Dist. LEXIS 179774, at *5-6 (“the NLRB’s decision that served as the basis for
Plaintiffs’ attempts to avoid arbitration and enforcement of the class-waiver provision has now

been overruled”).

3
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The rationales of these cases suggest that, if presented with the issue, the United States

Court of Appeals for the Fourth Circuit would follow D.R. Horton and Murphy Oil and refuse to
enforce a Board order finding class/collective action waivers violate the NLRA. As a result,
eﬁorcﬁg the Board’s subpoena in this case would run contrary to the overwhelming body of
appellate and trial court authority holding that the Board’s position regarding the validity of
class/collective action waivers is untenable.

1.  This Court Should Adjudicate Pure Questions of Law In A Subpoena Enforcement
Action

Respondent acknowledges that “[t]he scope of judicial review over administrative

subpoenas is necessarily limited by the intent of such review process.” See EEOC v. American &

Efird Mills, 964 F.2d 300, 303 (4th Cir. 1992). Thus, “[t]he process is not one for a

determination of the underlying claim on its merits; Congress has delegated that function to the
discretion of the administrative agency.” Id. Instead, “courts should look only to the jurisdiction

of the agency to conduct such an investigation.” Id.

There is, however, an exception to this rule. In Shaffner, 626 F.2d, at 32, discussed supra,
the Federal Trade Commission sought enforcem;snt of a subpoena duces tecum for an attorney’s
rccorfls. The attorney resisted on tﬁe grounds that a governing statute exempted him from
coverage. The United States Court of Appeals for the Seventh Circuit held that “a party can
challenge the authority of an agency to issue a particular subpoena where ... the issue involved is
a strictly legal one not involving the agency’s expertise or any factual determinations....” Id. at
36.

Relying on Shaffner, in EEOC v. Ocean City Police Dep’t, 820 F.2d 1378, 1382 (4th Cir,

1987), vacated on other grounds 486 U.S. 1019 (1988), the United States Court of Appeals for

4
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the Fourth Circuit denied enforcement of an EEOC subpoena in connection with an admittedly

untimely charge of discrimination, The court held:

Our case can be determined without reference to any further factual development,
It presents a distilled and purely legal question of statutory construction: Does a
charge which is admittedly untimely filed with the EEOC névertheless give the
EEOC the right to issue subpoenas to investigate the merits of the charge? Our
case also does not require the parties to engage in time consuming discovery nor
require the district court to construct a lengthy record. None of the administrative
efficiency considerations favoring deferred review should apply here, and nothing
will be gained by deferring judicial review of the issue.

Id!
In the present case, no further factual development is necessary. Instead, a purely legal
question is apparent: May the Board conduct discovery of a meritless theory of violation? Here,

as determined by D.R. Horton and Murphy Oil, the Federal Arbitration Act, not the NLRA,

governs the validity of mandatory arbitration policies containing class or collective action
waivers. The Board’s position that such agreements violate the NLRA is contrary to Suprcme
Court precedent and has been either expressly or implicitly rejected by every Circuit Court which

has considered it. See American Bxpress Co. v. talian Colors Restaurant, 133 S. Ct. 2304

(2013); CompuCredit v. Greenwood, 132 S. Ct. 665 (2012); Walthour v. Chipio Windshield

Repair, LLC, 745 F.3d 1326, 1336 (11th Cir. 2014); Richards v. Brnst & Young, LLP, 744 F. 3‘d

1072, 1075, n.3 (9th Cir, 2013); Owen v. Bristol Care, Inc., 702 F.3d 1050 (8th Cir. 2013);

Sutherland v. Emst & Young, 726 F.3d 290 (2d Cir. 2013). Thus, this Court should not permit
the Board to continue this fishing expedition given that is predicated on an erroneous

interpretation of the law.

! Respondent acknowledges that the Supreme Court’s decision fo vacate the Fourth Circuit's decision in
Ocean City may render the precedential effect of that decision in limbo. See EEOC v. City of Norfolk Police Dep’t.,
45F.3d 80, 83, n. 4 (4th Cir. 1995). However, the Supreme Court’s decision to vacate Ocean City had nothing to do
with the ruling that is pertinent here.

5
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.  Enforcing The Subpoena Will Perpetuate The Board’s Non-Acquiescence To Higher
Authorities :

Since the Fifth Circuit issued its decision in Murphy Oil USA. Inc. in late October 2015,

the Board has issued approximately 20 decisions holding class/collective action arbitration
waivers unlawful. Several employers adversely affected by these decisions have filed petitions
for review in the Fifth Circuit. Incredulously, the Board continues to issue decisions flying in the

face of the Fifth Circuit’s decisions in D.R. Horton and Murphy Oil while simultaneously

requesting that the Fifth Circuit hold the petitions for review in abeyance until the court acts
upon a yet to be filed petition for rehearing en banc in Murphy Oil.* Accordingly, the Board has

demonstrated a clear pattern of non-acquiescence to the Fifth Circuit. Thus, if this Court chooses

to ignore the forceful effect of D.R Horton and Murphy Oil, it will only serve to validate the
Board’s inappropriate disregard of the Fifth Circuit’s decision.

Given the decisions in Green and Knight, which were both rendered by courts within the
Fourth Circuit, there is nothing to suggest that the Fourth Circuit would reach a different
conclusion than the Fifth Circuit on this particular issue. Thus, this Court can short-circuit the
Board’s shameless waste of resources in seeking to effectnate non-violations of the National
Labor Relations Act. Accordingly, for the reasons set forth in its initial opposition papers and
herein, Respondent respectfully requests that this Court deny the Board’s Application for an

Order Seeking to Enforce the Subpoena Duces Tecum.

2 The Board has stated its intent to file an en banc petition. However, to date, it has not done so. To date, the

Board has filed successful motions with the Fifth Circuit to hold the following cases in abeyance pending the
outcome of the en bane proceedings: American Express Travel Related Servs. Co., Case No. 15-60830, The Neiman
Marcus Group, Case No. 15-60572, PT Cheese, Inc., Case No. 15-60610, Leslie’s Poolmart, Inc., Case No. 15-
60627, On Assignment Staffing Servs., Inc., Case No, 15-60642, Citigroup Technology, Case No, 15-60856,

6
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Respectfully submitted this the g day of January, 2016.

JACKSON LEWIS, P.C.

/s/Edward M. Cherof

EDWARD M, CHEROF

Georgia Bar No. 123390

1155 Peachtree Street, NE, Suite 1000
Atlanta, Georgia 30309

Telephone: (404) 525-8200
Facsimile: (404) 525-1173

Email; CherofE@jacksonlewis.com

/s/ Patricia L. Holland

PATRICIA L.HOLLAND

N.C. State Bar No. 8816

3737 Glenwood Avenue, Suite 450
Raleigh, NC 27612

Telephone: (919) 760-6460

Facsimile: (919) 760-6461

Email: Patricia. Holland@jacksonlewis.com

ATTORNEYS FOR RESPONDENT
RALEIGH RESTAURANT CONCEPTS, INC.
d/b/a THE MEN’S CLUB OF RALEIGH
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NATIONAL LABOR RELATIONS

BOARD,

VS,

RALFIGH RESTAURANT
CONCEPTS,

INC. d/b/a THE MEN’S CLUB OF
RALEIGH,

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

CIVIL ACTION No. 5:15-cv-00438-D

Applicant,

)
)
)
)
)
) CERTIFICATE OF
g SERVICE
)
)
)
)

Respondent.

The undersigned certifies that on January 8, 2016, the foregoing Respondent’s
Supplemental Brief in Opposition fo Application for Order Enforcing Subpoena Duces Tecum
was electronically filed with the Clerk of the Court, using the Court’s CM/ECF system, which
will send notification of such filing as follows:

Lisa R. Shearin, Deputy Regional Atiorney
Region 10, Subregion 11, National Labor Relations Board
4035 University Parkway, Suite 200
Winston-Salem, NC 27106
lisa.shearin@nirb. gov

Ashley L. Banks, Field Attorney
Region 10, Subregion 11, National Labor Relations Board
4035 University Parkway, Suite 200
Winston-Salem, NC 27106
ashiey.banks@nirb.gov
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/s/ Edward M. Cherof

EDWARD M. CHEROF

Jackson Lewis P.C.

1155 Peachtree Street, NE, Suite 1000
Atlanta, GA 30309

Telephone: (405) 525-8200
Facsimile: (405) 525-1173

Email: CherofE@jacksonlewis.com
Attorney for Respondent

4839-9263-5692, v. 1
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

CIVIL ACTION NO. 5:15-CV-00438-D

NATIONAL LABOR RELATIONS )
BOARD, )
) o
Applicant, )  RESPONDENT’S RESPONSE TO
) SUPPLEMENTAL MEMORANDUM OF
vs. )  NEW CASE LAW IN SUPPORT OF
) APPLICATION FOR ORDER
RALEIGH RESTAURANT CONCEPTS, )  ENFORCING SUBPOENA DUCES
INC. d/b/a THE MEN’S CLUB OF ) TECUM
RALEIGH, )
)

Respondent.
Raleigh Restaurant Concepts, Inc. d/b/a The Men’s Club of Raleigh (“Respondent” or

the “Company”), tespectfully submits Respondent’s Response to the National Labor Relations

"Boatd’s (“Boatd” ot “NLRB”) Supplemental Memorandum of New Case Law in Support of

Application for Otder Enfotcing Subpoena Daces Teeum (“Supplemental Memorandum”) [DE #
21]. The Board’s Supplemental Memorandum encoutages this Coutt to follow a clear minotity

(and incottect) view that class/collective action waivers violate the National Labot Relations Act

- and are thus unenforceable as 2 matter of law, Notably, as discussed below, the Board’s

Supplemental Memorandum completely ignores a more recent decision issued by the United
States Coutt of Appeals for the Bighth Circuit, fo which the Board was a pary, which is in concert
with the overwhelming majority of 'appe]]ate coutts which have concluded that class/collective
action waivets are enforceable and do not violate the National Labor Relations Act.

For the fotegoing reasons, as well as those set forth in Respondent’s earlier memoranda,

the Board’s Application should be denied in its entirety. At the very least, this Court should stay

1
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any determination with respect to the Board’s Application untll, as discussed below, the United

States Supreme Coutt’s opportunity to address the issue at the heatt of this mattet has elapsed.

L THE SEVENTH CIRCUIT’S DECISION IN LEWIS V. EPIC SYSTEMS
CORP. REPRESENTS A MINORITY VIEW ON THE ENFORCEABILITY

OF CILASS/COLLECTIVE ACTION WAIVERS.

The Board’s Supplemental Memorandum brought to this Coutt’s attention the United
States Coutt of Appeals for the Seventh Circuit’s decision in Lewis v. ﬁpic Systems Cotp., No.
15-2997 (7th Cit. May 26, 2016). The Seventh Circuit has taken the cleat minorty view that
class/collective action.waivcrs violate the National Labor Relations Act. By contrast, the
Second, Fifth, Eighth, Ninth, and Eleventh Circuits, which collectively represent the majority
view on this issue, have all explicitly ot implicitly rgiecfed the Boatd’s position that such waivets
ate unenforceable because they violate the National Labor Relations Act. See Suthefland v,
Esnst & Young, 726 F.3d 290 (2d Cit. 2013), Mutphy Oifl USA v. NLRB, 808 F.3d 1013 (5th

Cir. 2015) (en banc review denied May 13, 2016); Owen v. Bristol Care, Inc., 702 F.3d 1050 (8th

Cir. 2013); Cellular Sales of Missoutd, IT.C v. NLRB, 15-1620 (8th Cir. June 2, 2016)(attached

_ bereto as Exhibit “A”); Richards v. Ernst & Young, IIP, 744 F. 3d 1072, 1075, .3 (Oth Cir.
2013); Walthour v. Chipio Windshield Repair, II.C, 745 E.3d 1326, 1336 (11th Cit. 2014).!

As a result, because this Court is undet no obligation to follow the minotity view on this

issue, it should deny the Application.

1 Furthet, as Respondent has previdusly noted, two courts within this Citcuit have held that the Boatd’s position
in this regard is untenable, See e.g. Green v, Zachty Industrial, Inc,, 36 F. Supp. 3d 669, 674-675 (W.D, Va. 2014);
Knight v. Rent-A-Centet, 13-cv-1734, 2013 U.S. Dist. LEXTS 179774, at *5-6 (D.5.C. Dec. 23, 2013).

2
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II. THE BOARD IGNORES THE EIGHTH CIRCUIT’S DECISION IN
CELLULAR SALES OF MISSOURI V. NLRB WHICH FOLLOWS THE
FIFTH CIRCUIT’S DECISION IN MURPHY OIL AND WAS ISSUED
BEFORE THE BOARD’S SUPPLEMENTAL MEMORANDUM WAS FIT. ED
On June 10, 2016, the Boatd filed its Supplemental Memotandum. Notably, the Board

conveniently omitted the Eighth Circuit’s Jame 2, 2076 decision in Cellular Sales of Missouri

which explicitly followed that court’s eatlier decision in Owen as well as the Fifth Circuit’s

decision in Murphy Oil, discussed supra. Notably, un]ike'in Lewis, the Board was a pargy in
Cellular Sales of Missouti thereby rendering the omission of any tefetence to the Eighth
Citcuit’s decision in its Juae 10, 2016 Supplemental Memotandam to be disingenuous.

As a result, Respondent utges this Coutt to follow the Eighth Citcuit’s decision, as well
as the othet coutts referenced above, which have held that class/collective action waivers are

enforceable and do not violate the National Labot Relations Act.

III. ADJUDICATION OF THE BOARD’S APPLICATION SHOULD BE HELD
IN ABEYANCE PENDING THE OUTCOME OF POTENTIAL SUPREME
COURT REVIEW IN MURPHY OIL,

In light of the split in authority between the Seventh and other Citcuits regarding the
enfotceability of class/collective gction waivets, the Boatd has filed sevetal motions with the
Fifth Citcuit seeking to hold pending cases in abeyance involving the same issue as the instant
case until the latter of: (1) the expitation of the Board’s déadﬁne to petition for certiorati in
Mutrphy Oil has expited; ot (2) conclusive action by tﬁe Supreme Coutt in connection with a

petition the Board may file. One such motion, filed by the Board on June 10, 2016 in Neiman

Matcus Group, ILCv. NI RB, 16-60572, is attached hereto as Exhibit “B.”
In concert with the Board’s public stance in this regard, Respondent submits that
holding the instant case in abeyance pending the certiorati deadline and/or Supteme Coutt

action in Murphy Oil will presetve scatce judicial resources because it is possible that a Supreme
3
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Court decision will conclusively detetmine whethet class/collective action waivets ate

enforceable as 2 matter of law thtoughout the United States. However, if ultimately the Board
declines to file a petiion in Mutphy Oil or the Supreme Coutt declines to teview the Fifth
Circuit’s decision in Musrphy Ojl, Respondent utges this Coutt to follow those Citcuits and
coutts within the Foutth Citcuit referenced supta and deny the Boatd’s Application in its
. entirety.

Respectfully submitted this the 20% day of June, 2016.

JACKSON LEWIS, P.C.

s/ Bdward M. Chero
EDWARD M. CHEROF

Georgia Bar No. 123390

1155 Peachtree Street, NE, Suite 1000
Aflanta, Georgia 30309

Telephone: (404) 525-8200

Facsimile: (404) 525-1173

Email: CherofE@jacksonlewis.com

[/ s/ Patricia L. Holland
PATRICIA L. HOLLAND .
N.C. State Bar No. 8816 .
3737 Glenwood Avenue, Suite 450
Raleigh, NC 27612

Telephone: (919) 760-6460

Facsitmnile: (919) 760-6461

Email: Patricia. Holland@jacksonlewis.com

[s/ Allan S. Rubin

ALLAN S, RUBIN

2000 Town Center, Suite 1650
Southfield, Michigan 48075
Telephone: (248) 936-1900
Facsimile: (248) 936-1901

Email: RubinA@jacksonlewis.com
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SHAFER & ASSOCIATES, P.C.

/s/ Bradley I. Shater

BRADLEY J. SHAFER

3800 Capital City Blvd, Suite 2

Lansing, MI 48906

Telephone: (517) 886-6560

Facsimile: (517) 886-6565
brad@bradshaferlaw.com
ATTORNEYS FOR RESPONDENT
RALEIGH RESTAURANT CONCEPTS,
INC. d/b/2 THE MEN’S CLUB OF
RALEIGH
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

CIVIL ACTION No. 5:15-cv-00438-D

NATIONAL LABOR RELATIONS
BOARD,

Applicant,

)
)
)
)
)
vs. ) CERTIFICATE OF

) SERVICE
RALEIGH RESTAURANT CONCEPTS, )
INC. d/b/a THE MEN’S CLUB OF )
RALEIGH, )

)

)

Respondent.

'The undersigned cettifies that on June 20, 2016, the foregoing Respondent’s Response to
the National Labor Relations Boatrd’s Supplemental Memotandum of New Case Law in Suppott

of Application for Order Enfotcing Subpoena Dauces Teum was electronically filed with the

Cletk of the Court, using the Coutt’s CM/ECF system, which will send notification of such
filing as follows:

Lisa R. Shearin, Deputy Regional Attorney
Region 10, Subregion 11, National Labor Relations Board
4035 Upniversity Parfvay, Suite 200
Winston-Salens, NC 27106

Fisa.shearin@nkrb.gov

Ashley 1. Banks, Field Attorney .
Region 10, Subregion 11, National Labor Relations Board
4035 University Parkway, Suite 200
Winston-Salem, NC 27106

ashley.banks@nirb goy

6
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s/ Edward M, Chero
EDWARD M. CHEROF

Jackson Lewis P.C.

1155 Peachttee Stteet, NE, Suite 1000
Atlanta, GA 30309

Telephone: (405) 525-8200
Facsimile: (405) 525-1173

Email: CherofE@jacksonlewis.com
Attorney for Respondent

4846-3837-4962,v. 1
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Wnited States Court of Appeals o

Jfor the Eighth Circuit

No. 15-1620

Cellular Sales of Missouri, LLC
Petitioner
V.-
' National Labor Relations Board

Respondent

Labor Law Scholars

Amicus on Behalf of Respondent

No. 15-1860

Cellular Sales of Missouri, LL.C

Respondent
V.
National Labor Relations Board

Petitioner
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Labor Law Scholars

Amicus on Behalf of Petitioner
National Labor Relations Board

Submitted: January 13, 2016
Filed: June 2, 2016

Before WOLLMAN, MELLOY, and COLLOTON, Circuit Judges.

WOLLMAN, Circuit Judge.

The National Labor Relations Board (Board) found that Cellular Sales of
Missouri, LLC (Cellular Sales) had violated sections 7 and 8(a)(1) of the National
Labor Relations Act (NLRA), 29 U.S.C. §§ 157, 158(a)(1), by maintaining and
enforcing a mandatory arbitration agreement under which employees waived their
rights to pursue class or collective action to redress employment-related disputes in
any forum. The Board also found that employees of Cellular Sales would reasonably
understand the arbitration agreement to waive or impede their rights to file unfair
labor practice charges withthe Board. Cellular Sales petitions for review, arguing that
the Board’s order should not be enforced, and the Board cross-applies for
enforcement. We enforce the order in part and decline to enforce the order in part.

John Bauer, formerly an independent contractor for Cellular Sales, was hired
by the company as an employee in January 2012. As a condition of his employment,

Bauer entered into an employment agreement that included a provision under which
he agreed to arbitrate individually “[a]ll claims, disputes, or controversies” related to
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his employment and to waive any class or collective proceeding (arbitration
agreement). The arbitration agreement provided in relevant part:

All claims, disputes, or controversies arising out of, or in relation to this
document or Employee’s employment with Company shall be decided
by arbitration . . . . Employee hereby agrees to arbitrate any such claims,
disputes, or controversies only in an individual capacity and not as a
plaintiff or class member in any purported class, collective action, or
representative proceeding. . . . The decision of the arbitrator shall be
final, binding, and enforceable in any court of competent jurisdiction and
the parties agree that there shall be no appeal from the arbitrator’s
decision. . . . Except for the exchange of documents that the parties
intend to use to support their claims and defend against the other parties’
claims, there shall be no interrogatories, depositions or other discovery
in any arbitration hereunder.

Bauer’s employment with Cellular Sales ended in late May 2012.
Approximately five months later he filed a putative class-action lawsuit against the
company in federal court, alleging violations of the Fair Labor Standards Act (FLSA),
29 U.S.C. §§ 201-219. Cellular Sales moved to dismiss the lawsuit and compel
arbitration. The district court' granted the motion, concluding that the arbitration
agreement—including the class-action waiver—was enforceable, Bauer then
commenced an arbitration proceeding against Cellular Sales. The parties eventually
settled, and the district court granted their joint motion to approve the settlement and
to dismiss Bauer’s lawsuit with prejudice.

While his Jawsuit was pending, Bauer filed an unfair labor practice charge with
the Board, claiming that Cellular Sales violated his right to engage in protected
concerted activity in violation of sections 7 and 8(a)(1) of the NLRA when it required

him to sign an arbitration agreement that included a class-action waiver. The Board

"The Honorable Beth Phillips, United States District Judge for the Western
District of Missouri.

3
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issued a complaint, and an administrative law judge (ALJ) ruled in favor of the Board,
concluding that Cellular Sales’s arbitration agreement violated the NLRA because of
its individual arbitration requirement and because employees would reasonably
interpret the arbitration agreement as barring or restricting their rights to file unfair
labor practice charges with the Board. The ALJ also concluded that Cellular Sales had
violated the NLRA by moving to dismiss Bauer’s putative class-action lawsuit and
compel enforcement of the arbitration agreement.

The Board affirmed and adopted the ALJ’s rulings and findings. The Board
ordered Cellular Sales to either rescind the arbitration agreement or revise it to clarify
that, by éigning the agreement, employees do not waive their rights to pursue
employment-related class or collective actions in all forums and are not restricted in
their rights to file charges with the Board. Tt also ordered Cellular Sales to notify all
of its current and former employees of these changes; to notify the district court that
these changes were made and that the company no longer opposed Bauer’s lawsuit
(even though the lawsuit had been dismissed over a year earlier); and to reimburse
Bauer for legal fees and expenses incurred in opposing Cellular Sales’s motion to
dismiss and compel arbitration (even though Cellular Sales had prevailed on its
motion, Bauer had not appealed, and the parties had ultimately settled). This petition
for review and cross-application for enforcement followed.

We review the Board’s findings of fact for substantial evidence on the record
as a whole, that is, for such relevant evidence as “‘a reasonable mind might accept as
adequate to support’ a finding.” NLRB v. Am. Firestop Sols.. Inc., 673 F.3d 766,
767-68 (8th Cir. 2012) (quoting Universal Camera Corp. v.NLRB, 340 U.S. 474, 477
(1951)). We review the Board’s conclusions of law de novo. Id. at 768. We will
defer to the Board’s interpretation of the NLRA “so long as it is rational and

‘consistent with that law,” id. (citations omitted), but we need not defer to the Board’s
interpretation of other federal statutes, see, e.g., Owen v. Bristol Care, Inc., 702 F.3d
1050, 1054 (8th Cir. 2013); see also Hoffiman Plastic Compounds, Inc. v. NLRB, 535

A
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U.S. 137, 144 (2002) (“[W]e have . . . never deferred to the Board’s . . . preferences
where such preferences potentially trench upon federal statutes and policies unrelated
to the NLRA.”).

Cellular Sales first argues that the Board erred in finding that because the class-
action waiver restricted employees’ substantive rights under section 7 to engage in
protected concerted activity, the arbitration agreement violated section 8(a)(1) of the
NLRA. Cellular Sales notes that in reaching this conclusion, the Board relied on two
of its prior decisions, D.R. Horton., Inc., 357 N.L.R.B. No. 184, 2012 WL 36274 (Jan.
3, 2012), and Murphy Oil USA, Inc., 361 N.L.R.B. No. 72,2014 WL 5465454 (Oct.
28, 2014), each of which concluded that arbitration agreements imposing similar

class-action waivers violated section 8(a)(1). Cellular Sales points out that the
Board’s reasoning in those decisions was directly rejected by the Fifth Circuit. See
D.R. Horton, Inc. v. NLRB, 737 F.3d 344, 362 (5th Cir. 2013) (denying enforcement
in relevant part, rejecting Board’s position that use of class-action procedure was a
“substantive right” under section 7 of the NLRA, and concluding that “[b]ecause the
Board’s interpretation does not fall within the [Federal Arbitration Act’s (FAA)]
‘saving clause,” and because the NLRA does not contain a congressional command

exempting the statute from application of the FAA,” the arbitration agreement,
including the class-action waiver, “must be enforced according to its terms™); Murphy
0il USA, Inc. v. NLRB, 808 F.3d 1013, 1018 (5th Cir. 2015) (denying enforcement
in relevant part and concluding that the employer “committed no unfair labor practice

by requiring employees to relinquish their right to pursue class or collective claims in
all forums by signing the arbitration agreements at issue”). Cellular Sales also points
to our court’s decision rejecting the Board’s reasoning—albeit in a case that was not
on review from a Board decision. Owen v. Brisol Care, Inc., 702 F.3d 1050, 1053-55
(8th Cir. 2013) (rejecting the Board’s position in D.R. Horton and joining “fellow
circuits that have held that arbitration agreements containing class waivers are
enforceable in claims brought under the FLSA”).
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The Board acknowledges that its position has twice been rejected by the Fifth
Circuit, and it concedes that our holding in Owen is fatal to its argument “that a
mandatory agreement requiring individual arbitration of work-related claims” violates
the NLRA. Consequently, in addition to filing its brief in this matter, the Board filed
a motion for initial hearing en banc and requested that we reconsider our holding in

Owen. The Board’s motion was denied, and thus, in accordance with Owen, we
conclude that Cellular Sales did not violate section 8(a)(1) by requiring its employees
to enter into an arbitration agreement that included a waiver of class or collective
actions in all forums to resolve employment-related disputes. Accordingly, we grant
the petition for review and decline to enforce the Board’s order with respect to this
issue. See Owen, 702 F.3d at 1053-55; see also D.R. Horton, 737 F.3d at 362,
Murphy Oil, 808 F.3d at 1018.

Cellular Sales next argues that the Board erred when it found that the company
violated section S(a)(l) by seeking to enforce the arbitration agreement through a
motionto dismiss and compel arbitration in Bauer’s putative class-action lawsuit. The
Board determined that “an employer’s enforcement of an unlawful rule . .
independently violates [s]ection 8(a)(1)” and concluded that Cellular Sales’s motion
to dismiss and compel arbitration sought to enforce an unlawful contract and thereby
interfere with or restrain employees from exercising their rights under the NLRA. The
Board specifically noted that in finding this separate violation of the NLRA, it was
“rely[ing] solely on the principle that the enforcement of an unlawful provision is, in
itself, an independent violation of [section] 8(a)(1).” As aremedy for this violation,
the Board ordered Cellular Sales to reimburse Bauer “for all reasonable expenses and
legal fees, with interest, incurred in opposing [Cellular Sales’s] unlawful motion to
compel individual arbitration.” It also ordered Cellular Sales to notify the district
court “that it no longer oppose[d Bauer’s class-action lawsuit] on the basis of the
arbitration agreement.” '

-6-
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Because the class-action waiver did not violate section 8(a)(1), Cellular Sales’s
attempt to enforce the class-action waiver likewise did not violate section 8(a)(1).
Accordingly, we grant the petition for review and decline to enforce the Board’s order
with respect to this issue, We also decline to enforce the Board’s remedies related to
this issue. See Murphy Oil, 808 F.3d at 1021 (declining to enforce Board’s award of
legal fees and expenses in similar circumstances).

Cellular Sales next argues that the Board erred when it found that the company
violated section 8(a)(1) because its employees would reasonably construe the
arbitration agreement to bar or restrict their rights to file charges with the Board or
seek access to the Board’s processes. The NLRA prohibits an employer from entering
into an agreement with employees that circumscribes the Board’s authority to prevent
unfair labor practices. See 29 U.S.C. § 160(a). Thus, an arbifration agreement
violates section 8(a)(1) if it expressly prohibits employees from filing unfair labor
practice charges with the Board or if it would be reasonably construed by employées
to restrict or preclude such activity. See D.R. Horton, 737 F.3d at 363 (“Even in the
absence of express language prohibiting section 7 activity, a company nonetheless
violates section 8(a)(1) if employees would reasonably construe the language to
prohibit section 7 activity.” (quoting Cintas Corp. v. NLRB, 482 F.3d 463, 467 (D.C.
Cir. 2007) (internal quotation marks omitted)).

As set forth above, Cellular Sales’s arbitration agreement included a broad
requirement that “[a]ll claims, disputes, or controversies arising out of, or in relation
to” employment with the company “shall be decided by arbitration.” Given “the
absence of any limits to this broadly worded provision,” the Board concluded that the
arbitration agreement violated section 8(a)(1) “because employees would reasonably
believe [the agreement] waived or limited their rights to file Board charges or to
access the Board’s processes.”
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Cellular Sales contends that the specific language of the arbitration agreement,
read as a whole and in context, could not be reasonably construed by employees to
preclude or restrict their rights to file charges with the Board. It argues that because
the arbitration agreement does not expressly prohibit employees from filing charges
with the Board and makes no reference to agency or administrative proceedings,
employees could not read the agreement as having any bearing on their rights to file
charges with the Board. It also contends that because the agreement states that an
arbitration decision is “final, binding and enforceable in any court of competent
jurisdiction,” and refers to interrogatories, depositions, and other discovery-related
matters that do not generally apply in Board proceedings, the “implication” is that the
arbitration agreement prohibits only court proceedings.”> We are not persuaded.

The Board has held that an arbitration agreement violates section 8(a)(1) when
itprovides that the agreement does not constitute a waiver of an employee’s obligation
to file a timely charge with the Board. In Bill’s Electric, Inc., 350 N.L.R.B. 292, 296
(2007), the agreement provided that arbitration was the exclusive method of dispute

resolution, but also stated that it “shall not be a waiver of any requirement for the
Employee to timely file any charge with the NLRB, EEOC, or any State Agency . . .
as may be required by law to present and preserve any claimed statutory violation in
a timely manner.” This provision was not sufficient to alert employees that they
retained rights to file charges with the Board because, “[a]t the very least, the
mandatory . . . arbitration policy would reasonably be read by . . . employees as
substantially restricting, if not totally prohibiting, their access to the Board’s

’Cellular Sales contends that the fact that Bauer actually filed an unfair labor
practice charge with the Board establishes that the arbifration agreement cannot be
reasonably construed by employees as limiting or precluding that activity. But the
“‘actual practice of employees is not determinative’ of whether an employer has
committed an unfair labor practice.” Murphy Oil, 808 F.3d at 1019 (citation omitted).
Instead, the question is whether the employer’s action is “likely to have a chilling
effect” on its employees’ exercise of their rights under the NLRA. D.R. Horton, 737
F.3d at 357.

-8-
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processes.” Id.; see also D.R. Horton, 737 F.3d at 364 (noting that references to
“court,” “judge,” and “jury” in mandatory arbitration agreement were “insufficient to
counter the breadth of the waiver created by the phrase ‘right to file a lawsuit or other
civil proceeding’”). The Board has also found a violation of section 8(a)(1) when an
agreement required arbitration of “any other legal or equitable claims and causes of
action recognized by local, state or federal law or regulations” because, although the
language did not explicitly restrict proceedings before the Board, “the breadth of the
policy language” would result in employees reasonably interpreting the agreement to
prohibit those proceedings. U-Haul Co. of Cal., 347 N.L.R.B. 375, 377-78 (2006),
enforced, 255 F. App’x 527 (D.C. Cir. 2007) (mem.). Similarly, the Board affirmed
an ALJ’s finding of a section 8(a)(1) violation when an arbitration agreement stated

that “all disputes” and “legal claims” were required to be arbitrated, Board charges
were not included in a list of exceptions, and the agreement provided that “such claims
shall not be filed or pursued in court.” Utility Vault Co., 345 N.L.R.B. 79, 81 (2005).
And in Murphy Oil, the Fifth Circuit enforced the Board’s finding that an arbitration
agreement requiring employees to arbitrate “any and all disputes or claims” related in

any manner to employment and to waive class or collective action “in any other
forum” could “create ‘[t]he reasonable impression. . . that an employee [was] waiving
not just [her] trial rights, but [her] administrative rights as well.”” 808 F.3d at 1019
(quoting D.R. Horton, 737 F.3d at 363-64).

Although the language used by Cellular Sales in its arbitration agreement is not
identical to the Janguage used in Bill’s Electric, U-Haul, Utility Vault, or Murphy Oil,
it is similar in both its breadth and its generality, and thus we find those cases
instructive. Moreover, the Board’s construction of the NLRA is “entitled to
considerable deference, and must be upheld if it is reasonable and consistent with the
policies of the [NLRA].” St. John’s Mercy Health Sys. v. NLRB, 436 F.3d 843, 846
(8th Cir. 2006) (citations omitted). The Board’s finding that Cellular Sales violated
section 8(a)(1) because its employees would reasonably interpret the arbitration

agreement to limit or preclude their rights to file unfair labor practice charges with the

9-
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Board is reasonable and is consistent with the NLRA. Accordingly, we deny the
petition for review and enforce the Board’s order with respect to this issue, including
corrective action with respect to any employees who remain subject to the arbitration
agreement. See Murphy Oil, 808 F.3d at 1019.

Finally, Cellular Sales argues that the Board’s order is unenforceable in its

_entirety because Bauer’s unfair labor practices charge was untimely under section

10(b) of the NLRA, 29 U.S.C. § 160(b), and because Bauer was no longer an
“employee” under section 2(3) of the NLRA, id. § 152(3), when the charge was filed.
Again, we disagree.

Section 10(b) provides that “no complaint shall issue based upon any unfair
labor practice occurring more than six months prior to the filing of the charge with the
Board.” 29 U.S.C. § 160(b). Cellular Sales argues that Bauer entered into the
arbitration agreement “on or about January 1, 2012,” but did not file his unfair labor
practice charge until December 2012, well after the six-month limitation period under
section 10(b) bad expired. The Board rejected Cellular Sales’s argument that the
charge was time-barred, noting that the parties had stipulated that “[s]ince about
January 1, 2012, [Cellular Sales] has promulgated, maintained, and enforced” the
arbitration agreement—a stipulation that included the relevant six-month period
preceding the unfair labor practice charge Bauer filed on December 11, 2012. The
Board found a violation because, it noted, “the maintenance of an unlawful rule is a
continuing violation, regardless of when the rule was first promulgated.” We agree.

The violation found here is not related exclusively to the circumstances that
existed when Bauer signed the arbitration agreement in January 2012. Rather, atissue
is the legality of Cellular Sales’s continued maintenance of the agreement. The Board
has repeatedly held that an employer commits a continuing violation of the NLRA.
throughout the period during which an unlawful agreement is maintained. See, e.g.,
Gamestop Corp., 363 N.L.R.B. No. 89, 2015 WL 9592400, at *1 (Dec. 31, 2015)

-10-
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(rejecting argument that complaint was time-barred by section 10(b) where employer
continued to maintain the unlawful agreement during the six-month period preceding
the charge, and noting that maintenance of an unlawful workplace rule constitutes a
continuing violation that is not time-barred by section 10(b)); The Pep Boys, 363
N.L.R.B. No. 65, 2015 WL 9460022 (Dec. 23, 2015) (same); Register-Guard, 351
N.L.R.B. 1110, 1110 n.2 (2007) (noting that “[tlhe maintenance during the 10(b)
period of a rule that transgresses employee rights is itself a violation of [section]
8(a)(1)”), enforced in part, 571 F.3d 53 (D.C. Cir. 2009). We have determined that
employees would reasonably interpret the arbitration agféement to bar or interfere
with their rights to file unfair labor practice charges with the Board. Cellular Sales
stipulated to the fact that it maintained the arbitration agreement during the relevant
period.” Having been filed during the period in which Cellular Sales maintained the
unlawful arbitration agreement, Bauer’s unfair labor practice charge was thus not
time-barred. See, e.g., Gamestop, 363 N.L.R.B. No. 89, 2015 WL 9592400, at *1.

Cellular Sales also argues that Bauer was not an “employee” within the
meaning of section 2(3) of the NLRA because he was not employed by the company
during the six-month period preceding his unfair labor practice charge. Section 2(3)
provides that “[t]he term ‘employee’ shall include any employee,” a definition the
Board has interpreted in the “broad generic sense” to “include members of the
working class generally.” Briggs Mfg. Co., 75N.L.R.B. 569, 571 (1947) (“This broad
definition covers, in addition to employees of a particular employer, also émployees
of another employer, or former employees of a particular employer, or even applicants
for employment.”). The Board has long held that a former employee continues to be
an “employee” within the meaning of the NLRA. See Little Rock Crate & Basket Co.,
227 N.L.R.B. 1406, 1406 (1977) (noting that “employee” under section 2(3) of the
NLRA means “members of the working class generally” and includes “former
employees of a particular employer”); see also Haynes Bldg. Servs. LLC, 363
N.L.R.B. No. 125, 2016 WL 737040 (Feb. 23, 2016) (noting that “a discharged
employee remains a statutory employee entitled to the full protection of the

-11-
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[NLRAT”). Given the NLRA’s broad definition of “employee” and the considerable
deference we owe to the Board’s reasonable construction of the NLRA, we conclude
that the Board did not err in finding that Bauer was an “employee” under the NLRA.
See Allied Chem. & Alkali Workers, Local No. 1 v. Pittsburgh Plate Glass Co., 404
U.S. 157, 166 (1971) (noting that “the task of determining the contours of the term
‘employee’ has been assigned primarily” to the Board). In sum, because Cellular
Sales’s unlawful arbitration agreement remained in effect and governed Bauer both
as a current and as a former employee during the section 10(b) limitations period, his
unfair labor practice charge was not time-barred.

The petition for review is granted in part and denied in part, and the Board’s
order is denied in part and enforced in part.

. -12-
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Case: 15-60572  Document: 00513543513 Page: 1 Date Filed: 06/10/2016

UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
. : )
NEIMAN MARCUS GROUP, LLC )
Petitioner ;
v. g No. 15-60572
NAT[ONAL LABOR RELATIONS BOARD ; 0
Respondent %

UNOPPOSED MOTION TO HOLD CASE IN ABEYANCE

To the Honorable, the Judges of the United States
Court of Appeals for the Fifth Circuit:

The National Labor Relations Board (“the Board”) moves the Court to hold
this case in abeyance until the time for petitioning the Supreme Court for a writ of
certiorari in Murphy Oil USA, Inc. v. NLRB, 5th Cir. Case No. 14-60800, has
passed, and, in the event that such a petition is filed, until the Supreme Court
resolves the case. The Board states the following in support: |

1.  On August4, 2015, the Board issued a Decision and Ofder finding
that Neiman Marcus Group, LLC (“the Company”), violated Section 8(a)(1) of the
National Labor Relations Act (“NLRA™), 29 U.S.C. §§ 151, 158(a)(1), by

maintaining and/or enforcing a mandatory arbitration policy that requires
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employees, as a condition of employment, to waive their right to pursue class or
collective actions involving employment-related actions in all forums, whether
arbitral or judiciai. 362 NLRB No. 157, 2015 WL 4647966.

2. Insupport of its findings, the Board cited to, and applied its decisions
in, D.R. Horton, 357 NLRB No. 184, 2012 WL 36274 (Jan. 3, 2012), enforcement
denz’éd in part, 737 ¥.3d 344 (5th Cir. 2013), petition for reh’g en banc denied,
5th Cir. No. 12-60031 (April 16, 2014), and Murphy Oil US4, Inc., 361 NLRB No. -
72,2014 WL 5465454 (Oct. 28, 2014), enforcement denied in part, 808 F. 3d 1013
(5th Cir. 2015), petition for reh’g en banc denied, 5th Cir. No. 14-60800 (May 13,
2016). In both cases, this Court rejected the Board’s findings that the maintenance
of a mandatory arbitration agreement violated Section 8(a)(1) of the NLRA to the
extent the agreement barred concerted pursuit of work—rglated legal claims in any
forum, and denied enforcement of that violation.

3. The Company filed a petition for review of the Board’s Order on
Auvgust 14, 2015, On October 2, the Court granted the Board’s motion to hold the
case in abeyance pending resolution of Murphy Oil and Chesapeake Energy Corp.
v. NLRB, 633 F. App’x 613 (5th Cir. 2016), another case in which the Board
applied D.R. Horton and Murphy Oil. OnMay 23, 2016, after the Court had issued
decisions in both of those cases, and after mandate issued in Murphy Oil, the Court

reactivated the case and set July 5, 2016, as the due date for the opening brief. In a

2
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subsequent letter dated May 25, the Court explained that the case was reactivated
because the decisions and mandates had issued in Murphy Oil and Chesapeake,’
and the Board’s motion “did not request to hold the case in abeyance pending
certiorari.” |

4.  The Board requests that the Court place the case back into abeyance
until the time for petitioning for certiorari in Murphy Oil has passed and, 111 the
event that such a petiti;)n is filed, until the Supreme Court resolves the case.
As the Board explained in its initial motion, the Board Decision and Order under
review here presents identical issues to those in Murphy Oié . Accordingly, the
interest of judicial economy will be served by holding this Tase in abeyance until
the time for petitioning for certiorari has passed and, if a petition is filed, the
Suprexhe Court resolves the matter.

5. This Court has previously placed numerous similar cases in abeyance
| pending the outcome of Murphy Oil. See, e.g., Brinker Int’l Payroll Co., L.P.,
Case No. 15-60859 (héld in abeyance “until petition for rehearing en banc is
resolved and time for petitioning the Supreme Court for a writ of certiorari has
passed” in Murphy Oil); Prof’l Janitorial Serv. of Houston, Inc., Case No. 15-

60858 (placing into abeyance “pending the final resolution of” Murphy Oil); Am.

! Neither judgment nor mandate has issued in Chesapeake. The Board filed its
proposed judgment on February 26, 2016, which Chesapeake opposed on March
14.
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Express Travel Related Servs. Co., Case No. 15-60830 (same). In other cases,
however, the Court has denied the Board’s motion for a stay. See Securitas
Security Serv. US4, Inc. v. NLRB, Case No. 16-60304 (May 26, 2016); RGIS, LLC
v. NLRB, Case No. 16-60129 (Mar, 28, 2016); Employers Resource v. NLRB, Case
No. 16-60034 (Feb. 22, 2016); Citi Trends, Inc. v. NLRB, Case No. 15-60913 (Feb.
16, 2016). In addition, since issuing mandate in Murphy Oil, the Court has issued
letters in several stayed cases explaining that the case will remain in abeyance' until
the time for petitioning for certiorari has passed.” In other cases, the Court has
lifted the stay. See On Assignment Staffing Servs. Inc. v. NLRB, Case No. 15-
60642 (May 24, 2016). The Court has also granted a motion to lift a stay. PJ
Cheese, Inc. v. NLRB, Case No. 15-60610 (April 19, 2016).

6. The need for an abeyance is particularly warranted given that the

Board has continued issuing orders presenting identical issues to those in Murphy

> More specifically, on May 23, after issuing mandate in Murphy Oil, the Court
issued Letters of Advisement in approximately 10 cases, informing the parties that
it had reactivated the cases. See, e.g., Citigroup Technology, Inc. v. NLRB, Case
No. 15-60856 (May 23, 2016); Kmart Corp. v. NLRB, Case No. 15-60897 (May
23, 2016) (same); Domino’s Pizza, LLC v. NLRB, Case No. 15-60914 (May 23, .
2016) (same). The next day, the Court issued a Memorandum in many of those
cases placing the case back into abeyance until the time for petitioning the
Supreme Court has passed. Although the parties received those memoranda by ecf
notification, they do not appear on PACER. We have attached as Exhibit A the
Memoranda received by the Board in Citigroup, which is nearly identical to the
memoranda received in those cases. See Citigroup Technology, Inc. v. NLRB, Case
No. 15-60856 (May 24, 2016).

4
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Oil, many of which parties may petition this Court to review under the NLRA’s
broad venue provision. See Murphy Oil, 2015 WL 6457613, at *1, 4.
7. Counsel for the Company does not oppose the Board’s motion.
WHEREFORE, the Board respectfully requests that the Court hold this case
in abeyance until the time for petitioning for certiorari in Murphy Oil has passed
and, in the event that such a petition is filed, until the Supreme Court resolves the
case.

Respectfully submitted,

/s/ Linda Dreeben

Linda Dreeben

Deputy Associate General Counsel-
National Labor Relations Board
1015 Half Street, SE

‘Washington, DC 20570

(202) 273-2960

Dated at Washington, DC
this 10th day of June, 2016
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UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
| )
NEIMAN MARCUS GROUP, LLC )
' )
Petitioner )
)
V. ) No. 15-60572

)
NATIONAL LABOR RELATIONS BOARD )
)
Respondent )
)
)

CERTIFICATE OF SERVICE

I certify that on June 10, 2016, the foregoing motion was filed with the Clerk
of the Court for the United States Court of Appeals for the Fifth Circuit by using

the appellate CM/ECF system, and that all counsel are registered CM/ECF users.

/s/ Linda Dreeben

Linda Dreeben

Deputy Associate General Counsel
National Labor Relations Board
1015 Half Street, SE

Washington, DC 20570

Dated at Washington, DC
this 10th day of June, 2016
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
No. 5:15-CV-438-D

NATIONAL LABOR RELATIONS
BOARD,

Petitioner,

RALEIGH RESTAURANT CONCEPTS,
INC,,

)
)
)
. )
)
V. ) ORDER
)
)
)
. )
Respondent. )

On August 31, 2015, the National Labor Relations Board (“NLRB”) petitioned this court to
enforce a subpoena duces tecum it had served on Raleigh Restaurant Concepts, Inc. (“Raleigh
Restanrant Concepts™) [D.E. 1] and filed a memorandum in support [D.E. 2]. On October 20, 2015,
Raleigh Restaurant Concepts responded in opposition and argued that the NLRB’s petition should
be denied or, in the alternative, held in abeyance until the United States Court of Appeals for the
Fifth Circuit resolved Murphy Oil USA, Inc. v. NLRB, 808 F.3d 1013 (5th Cir. 2015). See [D.E.
12] 7-12. On October 26,2015, the Fifth Circuit decided Murphy Oil. On December 21, 2015, this
court ordered supplemental briefing concerning that case [D.E. 17]. On January 8, 2016, the parties
filed their supplemental briefs [D.E. 18-20]. As explained below, the court grants the NLRB’s
application for an order enforcing the subpoena duces tecum,

I

This case relates to a separate action before this court. On June 13, 2014, Leslie Holden

(“Holden™) filed a putative class or collective action against Raleigh Restaurant Concepts in the

Eastern District of North Carolina. See Compl., Holden v. Raleigh Rest Concepts Inc., No.
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5:14-CV-348-F, [D.E. 1], (BED.N.C. June 13, 2014). Holden, an exotic dancer, alleges that Raleigh
Restaurant Concepts violated the Fair Labor Standards Act (“FLSA”) and the North Carolina Wage

and Hour Act by misclassifying her and others as “independent contractors” as opposed to

“cmployees.” Id, 7] 10-107; cf. McFeeley v. Jackson §t. Entm’t. LLC, No. 15-1583, 2016 WL .

3191896, at ¥2—6 (4th Cﬁ. June 8, 2016) (holding that exotic dancers were employees of the clubs
under the FLSA, rather than independent contractors). In Holden, the court ordered Holden to
arbitrate her claims and held that the arbifrator must determine whether Holden may bﬁﬁg class or
collective action claims. See Order, Holden v. Raleigh Rest, Concepts Inc., No. 5:14-CV-348-F,
[D.E.27] 1-2, 7 (E.D.N.C. Oct. 28, 2015); see also id. [D.E. 29] (E.D.N.C. June 30, 2016).

During the litigation, Holden filed a charge with the NLRB alleginéthat Raleigh Restaurant
Concepts violated the Natiopal Labor Relations Act (“NLRA”) by secking enforcement of a
contractual waiver of the right to collectively pursue her claims in all forams, judicial and arbitral.
[D.E. 1-1]; see [D.E. 1-5] 31-32 (amending Holden’s NLRB charge to include an allegation that
Raleigh Restaurant Concepts sought to cnfo@ the pb]icies).‘ The NLRB is investigating Holden’s
charge.

As a part of its investigation, 01.1 March 13, 2015, the NLRB wrote Raleigh Restaurant
Concepts and asked it to provide “entertainer leases .. . and copies of all handbooks and work rules
that apply to employees at Respondent’s facility.’; [D.E. 1] 1 d. In response, Raleigh Restaurant
Concepts provided the NLRB all documents that Holden had executed, butnot leases signed by other
entertainers or copies of rules or handbooks that applyto employees ofRaleighRéstaurant Concepts.

See [D.E. 12] 3. On April 30, 2015, after receiving Raleigh Restanrant Concept’s “incomplete”

! Unless otherwise noted, docket entry citations refer to filings in this case.
2
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response, the NLRB issued a subpoena duces tecum for the documents. [DE 11 {{ e&; see [D.E.
1-3]. | ' '

On May 7, 2015, Raleigh Restaurant Concepts filed with the NLRB a written petition to
revoke the subpoena, See [D.E. 1]17h; [D.E. 1-5]. In its petition to revoke, Raleigh Restaurant
Concepts argued that (1) employee handbooks and work rules were not relevant to the case because,
as a contractor, Holden never saw these documents; (2) the NLRB could investigate only the charge
that Holden filed, not investigate potential violations of the NLRA regarding any non-charging
parties; and, (3) insofar as the NLRB was investigating a claim that enforcement of a class-action
wativer violated the NLRA, the claim was meritless, and the NLRB could not investigate meritless
claims. See [D.E. 1-5] 6-10. The NLRB’S Counse] for General Counsel opposed the petition to
revoke the subpoena and argued that (1) employee handbooks and work rules were relevant to
investigating whether employées of Raleigh Restanrant Concepts had been unlawfully forced to
waive their NLRA rights; (2) the request did not expand the scope of the charge; and, (3) no binding
precedent indicated whether class-action waivers violate the NLRA. [D.E. 1-5] 19-21.

On July 20, 2015, the NLRB denied the pefition to revoke the subpocena. [D.E. 1-6]2. On
August 17, 2015, Raleigh Restaurant Concepts conﬁrmédighat it would not ptovide; the subpoenaed
information, [D.E, 1]qi On August 31,2015, the NLRB filed its petition in this court. See id.

L

The NLRA gives eraployees certain statutory rights. See National Labor Relations Act, 29
U'.S.C. §§ 151 et seq. The NLRA also empowers the NLRB to “prevent any person from engaging
in any unfair labor practice” under the NLRA. Id. § 160(a); see id. § 158 (defining “unfair Iabor
practice”); NLRB v. Interbake Foods, LL.C, 637 F.3d 492, 497 (4th Cir. 2011). Specifically, the

NLRA grants the NLRB the power to investigate alleged unfair labor practices, “conduct hearings,

3
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. . . administer 6aths, examine witnesses, and receive evidence.” Interbake Foods, 11.C, 637 F.3d

at 497; see 29 U.S.C. §§ 160(b), 161(1). Afier a hearing, the NLRB may “issue cease and desist
orders, orders reinstating employees, and orders requiring reports,” all of which “are subject to
judicial review and enforcement.” Interbake Foods, LLC, 637 F.3d at 497 (citing 29 U.S.C. §§
160(e)—(D).

Additionally, the NLRB méy subpoena witnesses to attend a hearing or produce evidence as
part of a proceeding or investigation. Seg 29 U.S.C. § 161(1). After a party is served with a

subpoena, it may, within five days, petition the NLRB o revoke the subpoena. Id. The NLRB “shall

revoke” any subpoena requesting information that “does not relate to any matter under investigation, -

or any matter in question in [a] proceeding[], or if in its opinion such subp[o]ena does not describe
with sufficient particularity the evidence whose production is required.” Id. “Inherent in the
‘ [NLRB’s] authority to issue subpoenas, to revoke subpoenas, to examine witnesses, and to receive

evidence in accordance with the Federal Rules of Evidence is the authority to make substantive

[evidentiary] rulings . . . . Interbake Foods, LL.C, 637 F.3d at 498,
Ifa party refuses to comply with an NLRB subpoena, the NLRB cannot enforce the subpoena
by itself. Id.; see 29 U.S.C. § 161(2). 'Rather, the NLRB must apply to an Article Il court for

enforcement. Seg Interbake Foods, LI.C, 637 F.3d at 498. “This reservation of authority to Article

T courts protects against abuse of the [administrat{ve] subpoena power.” Id. Although judicial
scrutiny is limited, courts must not blindly enforce administrative subpoenas. See id. at 499.

To discharge its duty, a district court must determine whether “the subpoena is within the
authority of the agency, the demand is not too indefinite, and the information sought is reasonably

relevant.” Id. (quotation omitted); see United Stafes v. Morton Salt Co. 338 U.S. 632, 652 (1950);

EEOC v. Randstad, 685 F.3d 433, 442 (4th Cir. 2012); cf. In re Subpoena Duces Tecum, 228 F.3d

4
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341, 349 (4th Cir. 2000) (discussing Fourth Amendment requirements for administrative subpoenas).
The party opposing the subpoena may raise “any apptopriate defense,” including an objection based
upon overbreadth, lack of specificity, or infringement of a cognizable privilege. See Intetbake

Foods, LLC, 637 F.3d at 499. The district court has “authority to evaluate the parties’ positions”

and, before ordering compliance with the subpoena, “the district court must satisfy itself [that], under

appropriate legal standards, it shonld enforce the subpoena.” Id. at 495—500 (emphases in original).
A.

“To establish its authority to investigate, the [administrative agency] need only present an

‘arguable’ basis forjurisdiction.” Randstad, 685 F.3d at442. “Atthe subpoena-enforcement stage,”

the district court may not assess “the likelihood that the [agency] wonld be able to prove the claims

made in the charge.” Id. at 449 (quotation and citation omitted); see EEOC v. Shell Oil Co., 466
U.S. 54, 72 n.26 (1984). Rather, “[a]s long as jurisdiction is plausibl;a and not plainly lacking, the
subpoena should be enforced, unless the party being investigated demonstrates that the subpoena is
unduly burdensome.” Randstad, 685 F.3d at ;142 (quotations and citation omitted).?

The NLRB claims jurisdiction to investigate a charge that Raleigh Restaurant Concepts

2 Raleigh Restaurant Concepts argues that the “court should adjudicate pure questions of law
in a subpoena enforcement action,” citing nonbinding case law and a2 Fourth Circuit opinion that the
Supreme Court vacated. [D.E. 18] 4-5; see EEOC v. Ocean City Police Dep’t, 820 F.2d 1378,
138182 (4th Cir. 1987) (en banc), vacated on other grounds, 486 U.S. 1019 (1988); cf. Shell Oil
Co., 466 U.S, at 65 (holding, in a case involving an EEOC subpoens, that the existence of a charge,
that meets statutory procedural “requirements . . . is a jurisdictional prerequisite to judicial
enforcement” of the subpoena). As such, according to Ralejgh Restaurant Concepts, if the facts
alleged in the charge and reasonable inferences drawn therefrom do not, as a matter of law, plausibly
violate the NLRA, the NLRB has no authority to investigate and therefore the subpoena should be
quashed. ,
As logically tidy as this argument seems, the Fourth Circuit has not yet adopted it, See
Randstad, 685 F.3d at 442. Thus, in accordance with Randstad, the court assesses only whether the
NLRB “arguabl[y]” has jurisdiction. See jid.

5
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violated the NLRA by requiring Holden to waive her right to pursue 2 collective action as a part of
an arbitration agreement. [D.E. 2] 2-6. The court may not speculate as fo the likelihood that the
NLRB will ultimately prove that the contractual waiver in this case violated Holden’s NLRA rights.
See Randstad, 685 F.3d at 449. Rather, it must decide whether this determination “arguably” falls
within the jurisdiction of the NLRB. Seeid. at 442.

The Fourth Circuit has not yet decided whether a mandatory class-action waiver in an
arbitration agreement violates the NLRA. Federal circuit courts have reached conflicting

conclusions. Compare Cellnlar Sales of Mo., LI.C v. NLRB, No. 15-1620, No. 15-1860, 2016 WL

3093363, at *2 (8th. Cir, June 2, 2016) (holding that a mandatory class-action waiver as part of an
arbitration agreement does not violate the NLRA) and Murphy Oil, 808 F.3d at 1018-20 (same),
with Lewis v. Epic Sys. Corp., 823 F.3d 1147, 1154-55 (7th Cir. 2016) (holding that requiring an
employee to relinquish class-action rights violates the NLRA). Given the absence of controlling

precedent and the circuit splif, the NLRB’s jurisdiction is not plainly lacking, and the NLRB has

anthority to investigate the charge. See, e.g., Morton Salt Co., 338 U.S, at 652; Randstad, 685 F.3d

at 442; Interbake Foods, L1.C, 637 F.3d at 499.

B.
Next, the court must determine whether the subpocﬁa demand is too indefinite. See Morton
Salt Co., 338 U.S. at 652; Randstad, 685 F.3d at 442; Interbake Foods, LI.C, 637 F.3d at 499. Here,

the subpoena duces tecum requests that Raleigh Restaurant Concepts provide (1) “all leases signed

3 Likewise, the court may not speculate whether Holder is an “employee” within the meaning
of the NLRA. The interpretation of the term “employee” as used in the NLRA falls within the
NLRB'’s jurisdiction. See, e.g., NLRB v. United Ins. Co. of Am., 390 U.S, 254, 260 (1968); ARA
Leisure Servs,, Inc. v. NLRB, 782 F.2d 456, 459 (4th Cir. 1986).

6
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by” entertainers or a copy of the lease and a list of entertainers who signed it from July 1, 2014,

. through the date the subpoena was served and (2) “[dJocuments . . . show[ing] all work rules,

policies, or other conditions of employment” for Raleigh Restaurant Concept employees during the
same time period. [D.E. 1-3] 3, 5. -The subpoena reasonably describes the documents sought and
is appropriately limited in scope and time. See, e.g., Inre Subpoena Duces Tecum, 228 F.3d at 349;

Luttrell v. Dep’t of Def., No. 5:10-MC-19, 2010 WL 2465538, at *2 (ED.N.C. June 11, 2010)

(unpublished). Thus, the subpoena is not too indefinite. See Morton Salt Co., 338 U.S. at 652;

Randstad, 685 F.3d at 442; Interbake Foods, I1.C, 637 F.3d at 499.

C.
Finally, the court must determine whether the information sought is reasonably relevant to

the charge. See Morton Salt Co., 338 U.S. at 652; Randstad, 685 F.3d at 442; Interbake Foods, LL.C,

637F.3d at499. The amended charge alleges that Raleigh Restaurant Concepts engaged in an unfair
labor practice by enforcing Holden’s waiver of her right to pursue a class action or to arbitrate on
a class basis against Raleigh Restaurant Concepts. [D.E. 1-5] 31. The amended charge also charges
that Raleigh Restaurant Concepts engaged in an unfair labor practice by “maintain[ing] policies
including a Mandatory Arbitration provision and Class and Collective Action Waiver.” Id,

First, the NLRB secks leases signed by entertainers other than Holden during the time period
at issue or a copy of the entertainer lease and a list of names of those who signed‘it. [D.E.1-3]5.
The identities of members of the putative victim class are reasonably relevant to the charge. See,
ez, In re Subpoena Duces Tecum, 228 F.3d at 350-51 (holding that medical records regarding
numerous patients were @ombly related to government investigation of health care fraud by a
doctor); see also, €.g., EEOC.v, United Parcel Setv., Inc., 587 F.3d 136, 139140 (2d Cir. 2009) (per

curiam) (holding that the district court applied “too restrictive a standard of relevance” when it
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denied enforcement of a subpoena seeking information regarding an employer’s nafionwide
application of allegedly dlscnmmatory policy); New Orleans §.S. Agé’n v. EEOC, 680 F2d 23,26
(5th Cir. 1982) (holding that a list containing the name, race, and sex of examinees was relevant in
investigating an allegedly diseriminatory test); ef. ACLU v. Clapper, .785 F.3d 787, 8i4 (2d Cir,
2015) (holding invalid a subpoena with “no foreseeable end point, no requirement of relevance to
any particular set of facts, and no limitations as to subject matter or individuals covered”).
Second, the suppoena seeks “[d]ocﬁments, including employeg handbooks and company
guidelines, ... show[ing] all work rules, policies, or other conditions of employment” for employees
at Raleigh Restaurant Concepts during the period covered by the subpoena. [D.E. 1-3] 5. Raleigh
Restaurant Concepts argues that these documents are not reasonably relevant to any charged
violation of Holden’s NLRA rights becanse, as an independent contractor, Holden did not view,
execute, or receive copies of these documents, nor was she required to follow them, See [D.E. 12]
9; [D.E. 1-5] 9-10. - Holden charges, however, that Raleigh Restaurant Concepts “maintained
policies” constituting the unfalr labor practice at issue, [D.E. 1-5] 31. Insofar asthe subpoenaed
documents may confain evidence regarding company-wide enforcement of these péﬁcies—both as
to individuals that Raleigh Restaurant Concepts considers employees and as to the entertainers, who
the NLRB may ultimately classify as employees—the requcsi reasonably relates to investigation of
alleged NLRA violations. Accordingly, the demands of the NLRB subpoena are “within the
authority of the agency, the demand is not too indefinite, and the information sought is reasonably
relevant”to the chafge. ‘Thus, the court grants the petition to enforce the subpoena. See Morton Salt
Co., 338 U.8., at 652; see also Randstad, 685 F.3d at 442; Interbake Foods, LL.C, 637 F.3d at 499.
iE18

In sum, the NLRB’s petition for enforcement of subpoena [D.E. 1] is GRANTED.
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SO ORDERED. This_}| day of August 2016.

v
I S C.DEVER Il
Chief United States District Judge
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

CIVIL ACTION NO. 5:15-CV-00438-D

NATIONAL LABOR RELATIONS
BOARD,

Applicant,

Vs NOTICE OF APPEAL

RALEIGH RESTAURANT
CONCEPTS, INC. d/b/a THE MEN’S
CLUB OF RALEIGH,

N N S N N N N N N N S

Respondent.

Notice is heteby given that Raleigh Restautant Concepts, Inc. d/b/a The Men’s Club
of Raleigh, Respondent in the above-named case', hereby appeals to the United States Court
of Appeals for the Fourth Circuit from the Order of the Court (DE # 23) granting
Applicant’s Application for Orcier Enforcing Subpoena Duces Tecum enteted in this action

on Angust 12, 2016,
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Respectfully submitted this the 8t day of September, 2016.

JACKSON LEWIS, P.C.

/s/ Patricia 1. Holland
PATRICIA L. HOLLAND

N.C. State Bar No. 8816

Attorney for Respondent

3737 Glenwood Avenue, Suite 450
Raleigh, NC 27612

Telephone: (919) 760-6460
Facsimile: (919) 760-6461

Email: Patricia. Holland@jacksonlewis.com

/s/ Edward M. Cherof
EDWARD M. CHEROF
Geotgia State Bar No, 123390
1155 Peachtree, NLE., Suite 1000
Atlanta, Georgia 30309
Telephone: (404) 525-8200
Facsimile: (404) 525-1173

Email: cherofe(@jacksonlewis.com

Attorneys for Respondent Raleigh Restaurant Concepts,
Ine. df b a The Men's Club of Raleigh ‘
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

CIVIL ACTION NO. 5:15-CV-00438-D

NATIONAL LABOR RELATIONS
BOARD,

Applicant,

RALEIGH RESTAURANT
CONCEPTS, INC. d/b/2 THE MEN’S

)
)
)
)
)
vs. 3 CERTIFICATE OF SERVICE
;
CLUB OF RALEIGH, )

)

Respondent.

The undetsigned certifies that on September 8, 2016, the following Notice of Appeal
was electtonically filed with the Cletk of the coutt, using the Coutt’s CM/ECF system,
which will send notification of the filing as follows:

Lisa R. Shearin, Depuiy Regional Avtorney
Region 10, Subregion 11, National Labor Relations Board
4035 University Parkway, Suite 200
Winston-Salens, NC 27106

Lsa.shearin@uirb goy

Ashiey L. Banks, Field Attorney
Ragion 10, Subregion 11, National Labor Relations Board
4035 University Parkway, Suite 200
Winston-Salems, NC 27106

ashley. banks@nirb.goy |
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JACKSON LEWIS, P.C.

/s/ Patricia 1. Holland

PATRICIA L. HOLLAND

N.C. State Bar No. 8816

Astorneys for Respondent Raleigh Restanrant Concepts,
Ine. df b/ a The Men’ Club of Raleigh

3737 Glenwood Avenue, Suite 450

Raleigh, NC 27612

Telephone: (919) 760-6460

Facsimile: (919) 760-6461

Email: Patricia. Holland@jacksonlewis.com

4B30-2335-8776, v. 1
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